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patient percentage (DPP). A hospital’s 
DPP is the sum of two fractions: The 
‘‘Medicare fraction’’ and the ‘‘Medicaid 
fraction.’’ The Medicare fraction (also 
known as the ‘‘SSI fraction’’ or ‘‘SSI 
ratio’’) is computed by dividing the 
number of the hospital’s inpatient days 
that are furnished to patients who were 
entitled to both Medicare Part A and 
Supplemental Security Income (SSI) 
benefits by the hospital’s total number 
of patient days furnished to patients 
entitled to benefits under Medicare Part 
A. The Medicaid fraction is computed 
by dividing the hospital’s number of 
inpatient days furnished to patients 
who, for such days, were eligible for 
Medicaid, but were not entitled to 
benefits under Medicare Part A, by the 
hospital’s total number of inpatient days 
in the same period. 

Because the DSH payment adjustment 
is part of the IPPS, the statutory 
references to ‘‘days’’ in section 
1886(d)(5)(F) of the Act have been 
interpreted to apply only to hospital 
acute care inpatient days. Regulations 
located at 42 CFR 412.106 govern the 
Medicare DSH payment adjustment and 
specify how the DPP is calculated as 
well as how beds and patient days are 
counted in determining the Medicare 
DSH payment adjustment. Under 
§ 412.106(a)(1)(i), the number of beds for 
the Medicare DSH payment adjustment 
is determined in accordance with bed 
counting rules for the IME adjustment 
under § 412.105(b). 

Section 3133 of the Patient Protection 
and Affordable Care Act, as amended by 
section 10316 of the same Act and 
section 1104 of the Health Care and 
Education Reconciliation Act (Pub. L. 
111–152), added a section 1886(r) to the 
Act that modifies the methodology for 
computing the Medicare DSH payment 
adjustment. (For purposes of this final 
rule, we refer to these provisions 
collectively as section 3133 of the 
Affordable Care Act.) Beginning with 
discharges in FY 2014, hospitals that 
qualify for Medicare DSH payments 
under section 1886(d)(5)(F) of the Act 
receive 25 percent of the amount they 
previously would have received under 
the statutory formula for Medicare DSH 
payments. This provision applies 
equally to hospitals that qualify for DSH 
payments under section 
1886(d)(5)(F)(i)(I) of the Act and those 
hospitals that qualify under the Pickle 
method under section 1886(d)(5)(F)(i)(II) 
of the Act. 

The remaining amount, equal to an 
estimate of 75 percent of what otherwise 
would have been paid as Medicare DSH 
payments, reduced to reflect changes in 
the percentage of individuals who are 
uninsured, is available to make 

additional payments to each hospital 
that qualifies for Medicare DSH 
payments and that has uncompensated 
care. The payments to each hospital for 
a fiscal year are based on the hospital’s 
amount of uncompensated care for a 
given time period relative to the total 
amount of uncompensated care for that 
same time period reported by all 
hospitals that receive Medicare DSH 
payments for that fiscal year. 

As provided by section 3133 of the 
Affordable Care Act, section 1886(r) of 
the Act requires that, for FY 2014 and 
each subsequent fiscal year, a 
subsection (d) hospital that would 
otherwise receive DSH payments made 
under section 1886(d)(5)(F) of the Act 
receives two separately calculated 
payments. Specifically, section 
1886(r)(1) of the Act provides that the 
Secretary shall pay to such subsection 
(d) hospital (including a Pickle hospital) 
25 percent of the amount the hospital 
would have received under section 
1886(d)(5)(F) of the Act for DSH 
payments, which represents the 
empirically justified amount for such 
payment, as determined by the MedPAC 
in its March 2007 Report to Congress. 
We refer to this payment as the 
‘‘empirically justified Medicare DSH 
payment.’’ 

In addition to this empirically 
justified Medicare DSH payment, 
section 1886(r)(2) of the Act provides 
that, for FY 2014 and each subsequent 
fiscal year, the Secretary shall pay to 
such subsection (d) hospital an 
additional amount equal to the product 
of three factors. The first factor is the 
difference between the aggregate 
amount of payments that would be 
made to subsection (d) hospitals under 
section 1886(d)(5)(F) of the Act if 
subsection (r) did not apply and the 
aggregate amount of payments that are 
made to subsection (d) hospitals under 
section 1886(r)(1) of the Act for such 
fiscal year. Therefore, this factor 
amounts to 75 percent of the payments 
that would otherwise be made under 
section 1886(d)(5)(F) of the Act. 

The second factor is, for FY 2018 and 
subsequent fiscal years, 1 minus the 
percent change in the percent of 
individuals who are uninsured, as 
determined by comparing the percent of 
individuals who were uninsured in 
2013 (as estimated by the Secretary, 
based on data from the Census Bureau 
or other sources the Secretary 
determines appropriate, and certified by 
the Chief Actuary of CMS), and the 
percent of individuals who were 
uninsured in the most recent period for 
which data are available (as so 
estimated and certified), minus 0.2 
percentage point for FYs 2018 and 2019. 

The third factor is a percent that, for 
each subsection (d) hospital, represents 
the quotient of the amount of 
uncompensated care for such hospital 
for a period selected by the Secretary (as 
estimated by the Secretary, based on 
appropriate data), including the use of 
alternative data where the Secretary 
determines that alternative data are 
available which are a better proxy for 
the costs of subsection (d) hospitals for 
treating the uninsured, and the 
aggregate amount of uncompensated 
care for all subsection (d) hospitals that 
receive a payment under section 1886(r) 
of the Act. Therefore, this third factor 
represents a hospital’s uncompensated 
care amount for a given time period 
relative to the uncompensated care 
amount for that same time period for all 
hospitals that receive Medicare DSH 
payments in the applicable fiscal year, 
expressed as a percent. 

For each hospital, the product of these 
three factors represents its additional 
payment for uncompensated care for the 
applicable fiscal year. We refer to the 
additional payment determined by these 
factors as the ‘‘uncompensated care 
payment.’’ 

Section 1886(r) of the Act applies to 
FY 2014 and each subsequent fiscal 
year. In the FY 2014 IPPS/LTCH PPS 
final rule (78 FR 50620 through 50647) 
and the FY 2014 IPPS interim final rule 
with comment period (78 FR 61191 
through 61197), we set forth our policies 
for implementing the required changes 
to the Medicare DSH payment 
methodology made by section 3133 of 
the Affordable Care Act for FY 2014. In 
those rules, we noted that, because 
section 1886(r) of the Act modifies the 
payment required under section 
1886(d)(5)(F) of the Act, it affects only 
the DSH payment under the operating 
IPPS. It does not revise or replace the 
capital IPPS DSH payment provided 
under the regulations at 42 CFR part 
412, subpart M, which were established 
through the exercise of the Secretary’s 
discretion in implementing the capital 
IPPS under section 1886(g)(1)(A) of the 
Act. 

Finally, section 1886(r)(3) of the Act 
provides that there shall be no 
administrative or judicial review under 
section 1869, section 1878, or otherwise 
of any estimate of the Secretary for 
purposes of determining the factors 
described in section 1886(r)(2) of the 
Act or of any period selected by the 
Secretary for the purpose of determining 
those factors. Therefore, there is no 
administrative or judicial review of the 
estimates developed for purposes of 
applying the three factors used to 
determine uncompensated care 
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payments, or the periods selected in 
order to develop such estimates. 

2. Eligibility for Empirically Justified 
Medicare DSH Payments and 
Uncompensated Care Payments 

As explained earlier, the payment 
methodology under section 3133 of the 
Affordable Care Act applies to 
‘‘subsection (d) hospitals’’ that would 
otherwise receive a DSH payment made 
under section 1886(d)(5)(F) of the Act. 
Therefore, hospitals must receive 
empirically justified Medicare DSH 
payments in a fiscal year in order to 
receive an additional Medicare 
uncompensated care payment for that 
year. Specifically, section 1886(r)(2) of 
the Act states that, in addition to the 
payment made to a subsection (d) 
hospital under section 1886(r)(1) of the 
Act, the Secretary shall pay to such 
subsection (d) hospitals an additional 
amount. Because section 1886(r)(1) of 
the Act refers to empirically justified 
Medicare DSH payments, the additional 
payment under section 1886(r)(2) of the 
Act is limited to hospitals that receive 
empirically justified Medicare DSH 
payments in accordance with section 
1886(r)(1) of the Act for the applicable 
fiscal year. 

In the FY 2014 IPPS/LTCH PPS final 
rule (78 FR 50622) and the FY 2014 
IPPS interim final rule with comment 
period (78 FR 61193), we provided that 
hospitals that are not eligible to receive 
empirically justified Medicare DSH 
payments in a fiscal year will not 
receive uncompensated care payments 
for that year. We also specified that we 
would make a determination concerning 
eligibility for interim uncompensated 
care payments based on each hospital’s 
estimated DSH status for the applicable 
fiscal year (using the most recent data 
that are available). We indicated that 
our final determination on the hospital’s 
eligibility for uncompensated care 
payments will be based on the hospital’s 
actual DSH status at cost report 
settlement for that payment year. 

In the FY 2014 IPPS/LTCH PPS final 
rule (78 FR 50622) and in the 
rulemaking for subsequent fiscal years, 
we have specified our policies for 
several specific classes of hospitals 
within the scope of section 1886(r) of 
the Act. In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19408), we 
discussed our specific policies for FY 
2020 with respect to the following 
hospitals: 

• Subsection (d) Puerto Rico hospitals 
that are eligible for DSH payments also 
are eligible to receive empirically 
justified Medicare DSH payments and 
uncompensated care payments under 

the new payment methodology (78 FR 
50623 and 79 FR 50006). 

• Maryland hospitals are not eligible 
to receive empirically justified Medicare 
DSH payments and uncompensated care 
payments under the payment 
methodology of section 1886(r) of the 
Act because they are not paid under the 
IPPS. As discussed in the FY 2019 IPPS/ 
LTCH PPS final rule (83 FR 41402 
through 41403), CMS and the State have 
entered into an agreement to govern 
payments to Maryland hospitals under a 
new payment model, the Maryland 
Total Cost of Care (TCOC) Model, which 
began on January 1, 2019. Under the 
Maryland TCOC Model, Maryland 
hospitals will not be paid under the 
IPPS in FY 2020, and will be ineligible 
to receive empirically justified Medicare 
DSH payments and uncompensated care 
payments under section 1886(r) of the 
Act. 

• Sole community hospitals (SCHs) 
that are paid under their hospital- 
specific rate are not eligible for 
Medicare DSH payments. SCHs that are 
paid under the IPPS Federal rate receive 
interim payments based on what we 
estimate and project their DSH status to 
be prior to the beginning of the Federal 
fiscal year (based on the best available 
data at that time) subject to settlement 
through the cost report, and if they 
receive interim empirically justified 
Medicare DSH payments in a fiscal year, 
they also will receive interim 
uncompensated care payments for that 
fiscal year on a per discharge basis, 
subject as well to settlement through the 
cost report. Final eligibility 
determinations will be made at the end 
of the cost reporting period at 
settlement, and both interim empirically 
justified Medicare DSH payments and 
uncompensated care payments will be 
adjusted accordingly (78 FR 50624 and 
79 FR 50007). 

• Medicare-dependent, small rural 
hospitals (MDHs) are paid based on the 
IPPS Federal rate or, if higher, the IPPS 
Federal rate plus 75 percent of the 
amount by which the Federal rate is 
exceeded by the updated hospital- 
specific rate from certain specified base 
years (76 FR 51684). The IPPS Federal 
rate that is used in the MDH payment 
methodology is the same IPPS Federal 
rate that is used in the SCH payment 
methodology. Section 50205 of the 
Bipartisan Budget Act of 2018 (Pub. L. 
115–123), enacted on February 9, 2018, 
extended the MDH program for 
discharges on or after October 1, 2017, 
through September 30, 2022. Because 
MDHs are paid based on the IPPS 
Federal rate, they continue to be eligible 
to receive empirically justified Medicare 
DSH payments and uncompensated care 

payments if their DPP is at least 15 
percent, and we apply the same process 
to determine MDHs’ eligibility for 
empirically justified Medicare DSH and 
uncompensated care payments as we do 
for all other IPPS hospitals. Due to the 
extension of the MDH program, MDHs 
will continue to be paid based on the 
IPPS Federal rate or, if higher, the IPPS 
Federal rate plus 75 percent of the 
amount by which the Federal rate is 
exceeded by the updated hospital- 
specific rate from certain specified base 
years. Accordingly, we will continue to 
make a determination concerning 
eligibility for interim uncompensated 
care payments based on each hospital’s 
estimated DSH status for the applicable 
fiscal year (using the most recent data 
that are available). Our final 
determination on the hospital’s 
eligibility for uncompensated care 
payments will be based on the hospital’s 
actual DSH status at cost report 
settlement for that payment year. In 
addition, as we do for all IPPS hospitals, 
we will calculate a numerator for Factor 
3 for all MDHs, regardless of whether 
they are projected to be eligible for 
Medicare DSH payments during the 
fiscal year, but the denominator for 
Factor 3 will be based on the 
uncompensated care data from the 
hospitals that we have projected to be 
eligible for Medicare DSH payments 
during the fiscal year. 

• IPPS hospitals that elect to 
participate in the Bundled Payments for 
Care Improvement Advanced Initiative 
(BPCI Advanced) model starting October 
1, 2018, will continue to be paid under 
the IPPS and, therefore, are eligible to 
receive empirically justified Medicare 
DSH payments and uncompensated care 
payments. For further information 
regarding the BPCI Advanced model, we 
refer readers to the CMS website at: 
https://innovation.cms.gov/initiatives/ 
bpci-advanced/. 

• IPPS hospitals that are 
participating in the Comprehensive Care 
for Joint Replacement Model (80 FR 
73300) continue to be paid under the 
IPPS and, therefore, are eligible to 
receive empirically justified Medicare 
DSH payments and uncompensated care 
payments. 

• Hospitals participating in the Rural 
Community Hospital Demonstration 
Program are not eligible to receive 
empirically justified Medicare DSH 
payments and uncompensated care 
payments under section 1886(r) of the 
Act because they are not paid under the 
IPPS (78 FR 50625 and 79 FR 50008). 
The Rural Community Hospital 
Demonstration Program was originally 
authorized for a 5-year period by section 
410A of the Medicare Prescription Drug, 
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Improvement, and Modernization Act of 
2003 (MMA) (Pub. L. 108–173), and 
extended for another 5-year period by 
sections 3123 and 10313 of the 
Affordable Care Act (Pub. L. 114–255). 
The period of performance for this 5- 
year extension period ended December 
31, 2016. Section 15003 of the 21st 
Century Cures Act (Pub. L. 114–255), 
enacted December 13, 2016, again 
amended section 410A of Public Law 
108–173 to require a 10-year extension 
period (in place of the 5-year extension 
required by the Affordable Care Act), 
therefore requiring an additional 5-year 
participation period for the 
demonstration program. Section 15003 
of Public Law 114–255 also required a 
solicitation for applications for 
additional hospitals to participate in the 
demonstration program. At the time of 
issuance of the proposed rule, there 
were 29 hospitals participating in the 
demonstration program. At the time of 
development of this final rule, there are 
28 hospitals participating in the 
demonstration program. Under the 
payment methodology that applies 
during the second 5 years of the 
extension period under the 
demonstration program, participating 
hospitals do not receive empirically 
justified Medicare DSH payments, and 
they are also excluded from receiving 
interim and final uncompensated care 
payments. 

We received a comment in response 
to the discussion in the proposed rule 
concerning eligibility for interim 
uncompensated care payments based on 
each hospital’s estimated DSH status for 
the applicable fiscal year (using the 
most recent data that are available). 

Comment: A commenter stated that 
CMS had wrongly calculated its 
disproportionate patient percentage due 
to a ‘‘slight shift in the SSI percent and 
a delay in the pending Medicaid 
approvals,’’ which contributed to the 
determination of DSH eligible ‘‘NO’’ in 
Table 18 from the FY 2020 IPPS/LTCH 
proposed rule. The commenter urged 
CMS to consider its history of meeting 
the DSH threshold and reverse the 
‘‘NO’’ to a ‘‘YES’’ for FY 2020 DSH 
payments, further noting that the DSH 
payment calculation for FY 2020 
combines Medicaid utilization and an 
SSI percent from 2 years prior. The 
commenter noted that its amended 
Medicare cost report shows an increased 
disproportionate patient percentage 
ratio. 

Response: In response to the comment 
concerning the hospital’s projection of 
DSH eligibility, we note that regulations 
located at 42 CFR 412.106 govern the 
Medicare DSH payment adjustment and 
specify how the disproportionate 

patient percentage is calculated. 
Further, a hospital’s eligibility to receive 
empirically justified DSH payments, can 
change throughout the year as the MACs 
receive and review updated data. 
Consistent with historical policy, an 
estimate of DSH eligibility is used to 
determine eligibility to receive interim 
uncompensated care payments prior to 
the start of the fiscal year based on each 
hospital’s estimated DSH status for the 
applicable fiscal year (using the most 
recent data that are available at the time 
of the development of the proposed and 
final rules). The final determination on 
the hospital’s eligibility for 
uncompensated care payments will be 
based on the hospital’s actual DSH 
status at cost report settlement for that 
payment year. 

3. Empirically Justified Medicare DSH 
Payments 

As we have discussed earlier, section 
1886(r)(1) of the Act requires the 
Secretary to pay 25 percent of the 
amount of the Medicare DSH payment 
that would otherwise be made under 
section 1886(d)(5)(F) of the Act to a 
subsection (d) hospital. Because section 
1886(r)(1) of the Act merely requires the 
program to pay a designated percentage 
of these payments, without revising the 
criteria governing eligibility for DSH 
payments or the underlying payment 
methodology, we stated in the FY 2014 
IPPS/LTCH PPS final rule that we did 
not believe that it was necessary to 
develop any new operational 
mechanisms for making such payments. 
Therefore, in the FY 2014 IPPS/LTCH 
PPS final rule (78 FR 50626), we 
implemented this provision by advising 
MACs to simply adjust the interim 
claim payments to the requisite 25 
percent of what would have otherwise 
been paid. We also made corresponding 
changes to the hospital cost report so 
that these empirically justified Medicare 
DSH payments can be settled at the 
appropriate level at the time of cost 
report settlement. We provided more 
detailed operational instructions and 
cost report instructions following 
issuance of the FY 2014 IPPS/LTCH PPS 
final rule that are available on the CMS 
website at: http://www.cms.gov/ 
Regulations-and-Guidance/Guidance/ 
Transmittals/2014-Transmittals-Items/ 
R5P240.html. 

4. Uncompensated Care Payments 

a. Calculation of Factor 1 for FY 2020 

Section 1886(r)(2)(A) of the Act 
establishes Factor 1 in the calculation of 
the uncompensated care payment. 
Section 1886(r)(2)(A) of the Act states 
that this factor is equal to the difference 

between: (1) The aggregate amount of 
payments that would be made to 
subsection (d) hospitals under section 
1886(d)(5)(F) of the Act if section 
1886(r) of the Act did not apply for such 
fiscal year (as estimated by the 
Secretary); and (2) the aggregate amount 
of payments that are made to subsection 
(d) hospitals under section 1886(r)(1) of 
the Act for such fiscal year (as so 
estimated). Therefore, section 
1886(r)(2)(A)(i) of the Act represents the 
estimated Medicare DSH payments that 
would have been made under section 
1886(d)(5)(F) of the Act if section 
1886(r) of the Act did not apply for such 
fiscal year. Under a prospective 
payment system, we would not know 
the precise aggregate Medicare DSH 
payment amount that would be paid for 
a Federal fiscal year until cost report 
settlement for all IPPS hospitals is 
completed, which occurs several years 
after the end of the Federal fiscal year. 
Therefore, section 1886(r)(2)(A)(i) of the 
Act provides authority to estimate this 
amount, by specifying that, for each 
fiscal year to which the provision 
applies, such amount is to be estimated 
by the Secretary. Similarly, section 
1886(r)(2)(A)(ii) of the Act represents 
the estimated empirically justified 
Medicare DSH payments to be made in 
a fiscal year, as prescribed under section 
1886(r)(1) of the Act. Again, section 
1886(r)(2)(A)(ii) of the Act provides 
authority to estimate this amount. 

Therefore, Factor 1 is the difference 
between our estimates of: (1) The 
amount that would have been paid in 
Medicare DSH payments for the fiscal 
year, in the absence of the new payment 
provision; and (2) the amount of 
empirically justified Medicare DSH 
payments that are made for the fiscal 
year, which takes into account the 
requirement to pay 25 percent of what 
would have otherwise been paid under 
section 1886(d)(5)(F) of the Act. In other 
words, this factor represents our 
estimate of 75 percent (100 percent 
minus 25 percent) of our estimate of 
Medicare DSH payments that would 
otherwise be made, in the absence of 
section 1886(r) of the Act, for the fiscal 
year. 

As we did for FY 2019, in the FY 2020 
IPPS/LTCH PPS proposed rule, in order 
to determine Factor 1 in the 
uncompensated care payment formula 
for FY 2020, we proposed to continue 
the policy established in the FY 2014 
IPPS/LTCH PPS final rule (78 FR 50628 
through 50630) and in the FY 2014 IPPS 
interim final rule with comment period 
(78 FR 61194) of determining Factor 1 
by developing estimates of both the 
aggregate amount of Medicare DSH 
payments that would be made in the 
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absence of section 1886(r)(1) of the Act 
and the aggregate amount of empirically 
justified Medicare DSH payments to 
hospitals under 1886(r)(1) of the Act. 
These estimates will not be revised or 
updated after we know the final 
Medicare DSH payments for FY 2020. 

Therefore, in order to determine the 
two elements of proposed Factor 1 for 
FY 2020 (Medicare DSH payments prior 
to the application of section 1886(r)(1) 
of the Act, and empirically justified 
Medicare DSH payments after 
application of section 1886(r)(1) of the 
Act), for the proposed rule, we used the 
most recently available projections of 
Medicare DSH payments for the fiscal 
year, as calculated by CMS’ Office of the 
Actuary using the most recently filed 
Medicare hospital cost reports with 
Medicare DSH payment information and 
the most recent Medicare DSH patient 
percentages and Medicare DSH payment 
adjustments provided in the IPPS 
Impact File. The determination of the 
amount of DSH payments is partially 
based on the Office of the Actuary’s Part 
A benefits projection model. One of the 
results of this model is inpatient 
hospital spending. Projections of DSH 
payments require projections for 
expected increases in utilization and 
case-mix. The assumptions that were 
used in making these projections and 
the resulting estimates of DSH payments 
for FY 2017 through FY 2020 are 
discussed in the table titled ‘‘Factors 
Applied for FY 2017 through FY 2020 
to Estimate Medicare DSH Expenditures 
Using FY 2016 Baseline.’’ 

For purposes of calculating our 
proposal for Factor 1 and modeling the 
impact of the FY 2020 IPPS/LTCH PPS 
proposed rule, we used the Office of the 
Actuary’s December 2018 Medicare DSH 
estimates, which were based on data 
from the September 2018 update of the 
Medicare Hospital Cost Report 
Information System (HCRIS) and the FY 
2019 IPPS/LTCH PPS final rule IPPS 
Impact File, published in conjunction 
with the publication of the FY 2019 
IPPS/LTCH PPS final rule. Because 
SCHs that are projected to be paid under 
their hospital-specific rate are excluded 
from the application of section 1886(r) 
of the Act, these hospitals also were 
excluded from the December 2018 
Medicare DSH estimates. Furthermore, 
because section 1886(r) of the Act 
specifies that the uncompensated care 
payment is in addition to the 
empirically justified Medicare DSH 
payment (25 percent of DSH payments 
that would be made without regard to 
section 1886(r) of the Act), Maryland 
hospitals, which are not eligible to 
receive DSH payments, were also 
excluded from the Office of the 

Actuary’s December 2018 Medicare DSH 
estimates. The 29 hospitals that are 
participating in the Rural Community 
Hospital Demonstration Program were 
also excluded from these estimates 
because, under the payment 
methodology that applies during the 
second 5 years of the extension period, 
these hospitals are not eligible to receive 
empirically justified Medicare DSH 
payments or interim and final 
uncompensated care payments. 

For the proposed rule, using the data 
sources that were previously discussed, 
the Office of the Actuary’s December 
2018 estimate for Medicare DSH 
payments for FY 2020, without regard to 
the application of section 1886(r)(1) of 
the Act, was approximately $16.857 
billion. Therefore, also based on the 
December 2018 estimate, the estimate of 
empirically justified Medicare DSH 
payments for FY 2020, with the 
application of section 1886(r)(1) of the 
Act, was approximately $4.214 billion 
(or 25 percent of the total amount of 
estimated Medicare DSH payments for 
FY 2020). Under § 412.l06(g)(1)(i) of the 
regulations, Factor 1 is the difference 
between these two estimates of the 
Office of the Actuary. Therefore, in the 
proposed rule, we proposed that Factor 
1 for FY 2020 would be 
$12,643,011,209.74, which is equal to 
75 percent of the total amount of 
estimated Medicare DSH payments for 
FY 2020 ($16,857,348,279.65 minus 
$4,214,337,069.91). 

Comment: A few commenters 
discussed our proposals regarding 
Factor 1 in their FY 2020 IPPS/LTCH 
PPS public comment submissions. A 
common theme, carrying over from 
comments in previous years, was the 
request for greater transparency in the 
methodology used by CMS and the 
OACT. This request was made with 
respect to the calculation of estimated 
Medicare DSH payments for purposes of 
determining Factor 1, and in particular 
the ‘‘Other’’ factor that is used to 
estimate Medicare DSH expenditures. 
Some commenters believed that the lack 
of opportunity afforded to hospitals to 
review the data used to develop our 
estimate is in violation of the 
Administrative Procedure Act. 

Some commenters requested that 
CMS use the traditional payment 
reconciliation process to calculate final 
Medicare uncompensated care 
payments. A commenter asserted that 
reconciliation of Factor 1 and Factor 3 
was necessary as a result of 
underestimates of Factor 1 in FY 2017 
and FY 2018, resulting in underpayment 
of uncompensated care payments for 
those years. The commenter asserted 
that the section 1886(r)(2) of the Act 

allows for the Factors 1, 2, and 3 to be 
based on actual data for the specific 
fiscal year. The commenter stated using 
actual data from the specific fiscal year 
in which those costs are incurred, 
would result in more accurate estimates 
of these factors, instead of projections 
from prior-period figures. 

Some commenters expressed concern 
about whether underreporting of 
Medicaid coverage was factored into the 
calculation of Factor 1, as it was for 
Factor 2. However, others noted that, 
from the FY 2020 proposed rule, it can 
be presumed that the Medicaid 
population decreased because the 
‘‘Other’’ adjustment is less than 1.0. 
However, these commenters urged CMS 
to provide a detailed explanation, 
including calculations, of the 
assumptions used to make these 
projections. 

A commenter noted that the 
adjustments made by CMS include an 
adjustment to account for the estimated 
effects of Medicaid expansion, but do 
not include the impact of including 
days for individuals who are entitled to 
benefits under Part A but received 
Medicare benefits through enrollment in 
a Medicare Advantage plan under Part 
C (Part C days) in the Part A/SSI 
fraction, thus leaving Factor 1 
substantially understated. This 
commenter referenced the recent 
Supreme Court decision in which the 
Court held that the question of how to 
count Part C enrollees had to be 
addressed through notice and comment 
rulemaking. The commenter asserted 
that the inclusion of these Part C days 
in the Part A/SSI fraction could 
materially impact the DSH 
reimbursement used for Factor 1 by 
nearly 10 percent. The commenter 
suggested that CMS should estimate and 
adjust for the impact of removing Part 
C days from the Part A/SSI fraction. 
Similarly, another commenter asserted 
that, since FY 2014, hospitals have been 
deprived of DSH funding because of 
what the commenter perceives to be 
underestimates of Factor 1. 

Response: We thank the commenters 
for their input. Regarding the comments 
referencing the Administrative 
Procedure Act, we note that under the 
Administrative Procedure Act, a 
proposed rule is required to include 
either the terms or substance of the 
proposed rule or a description of the 
subjects and issues involved. In this 
case, the FY 2020 IPPS/LTCH PPS 
proposed rule did include a detailed 
discussion of our proposed Factor 1 
methodology and the data sources that 
would be used in making our estimate. 
Furthermore, we have been, and 
continue to be, transparent with respect 
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to the methodology and data used to 
estimate Factor 1 and we disagree with 
commenters who assert otherwise. To 
provide context, we first note that 
Factor 1 is not estimated in isolation 
from other OACT projections. The 
Factor 1 estimates for proposed rules are 
generally consistent with the economic 
assumptions and actuarial analysis used 
to develop the President’s Budget 
estimates under current law, and the 
Factor 1 estimates for the final rule are 
generally consistent with those used for 
the Midsession Review of the 
President’s Budget. As we have in the 
past, for additional information on the 
development of the President’s Budget, 
we refer readers to the Office of 
Management and Budget website at: 
https://www.whitehouse.gov/omb/ 
budget. For additional information on 
the specific economic assumptions used 
in the Midsession Review of the 
President’s FY 2020 Budget, we refer 
readers to the ‘‘Midsession Review of 
the President’s FY 2020 Budget’’ 
available on the Office of Management 
and Budget website at: https://
www.whitehouse.gov/omb/budget. We 
recognize that our reliance on the 
economic assumptions and actuarial 
analysis used to develop the President’s 
Budget and the Midsession Review of 
the President’s Budget in estimating 
Factor 1 has an impact on stakeholders 
who wish to replicate the Factor 1 
calculation, such as modelling the 
relevant Medicare Part A portion of the 
budget, but we believe commenters are 
able to meaningfully comment on our 
proposed estimate of Factor 1 without 
replicating the budget. 

For a general overview of the 
principal steps involved in projecting 
future inpatient costs and utilization, 
we refer readers to the ‘‘2019 Annual 
Report of the Boards of Trustees of the 
Federal Hospital Insurance and Federal 
Supplementary Medical Insurance Trust 
Funds’’ available on the CMS website at: 
https://www.cms.gov/Research- 
Statistics-Data-and-Systems/Statistics- 
Trends-and-Reports/ 
ReportsTrustFunds/index.html under 
‘‘Downloads.’’ We note that the annual 
reports of the Medicare Boards of 
Trustees to Congress represent the 
Federal Government’s official 
evaluation of the financial status of the 
Medicare Program. The actuarial 
projections contained in these reports 
are based on numerous assumptions 
regarding future trends in program 
enrollment, utilization and costs of 
health care services covered by 
Medicare, as well as other factors 
affecting program expenditures. In 
addition, although the methods used to 

estimate future costs based on these 
assumptions are complex, they are 
subject to periodic review by 
independent experts to ensure their 
validity and reasonableness. 

We also refer the public to the 
Actuarial Report on the Financial 
Outlook for Medicaid for a discussion of 
general issues regarding Medicaid 
projections. 

Second, as described in more detail 
later in this section, in the FY 2020 
IPPS/LTCH PPS proposed rule, we 
included information regarding the data 
sources, methods, and assumptions 
employed by the actuaries in 
determining the OACT’s estimate of 
Factor 1. In summary, we indicated the 
historical HCRIS data update OACT 
used to identify Medicare DSH 
payments, explained that the most 
recent Medicare DSH payment 
adjustments provided in the IPPS 
Impact File were used, and provided the 
components of all the update factors 
that were applied to the historical data 
to estimate the Medicare DSH payments 
for the upcoming fiscal year, along with 
the associated rationale and 
assumptions. This discussion also 
included a description of the ‘‘Other’’ 
and ‘‘Discharges’’ assumptions, and also 
provided additional information 
regarding how we address the Medicaid 
and CHIP expansion. 

In response to the commenters’ 
assertion that Medicaid expansion is not 
adequately accounted for in the ‘‘Other’’ 
column, we note that the discussion in 
the proposed rule made clear that, based 
on data from the Midsession Review of 
the President’s Budget, the OACT 
assumed per capita spending for 
Medicaid beneficiaries who enrolled 
due to the expansion to be 50 percent 
of the average per capita expenditures 
for a pre-expansion Medicaid 
beneficiary due to the better health of 
these beneficiaries. Taken as a whole, 
this description of our proposed 
methodology for estimating Factor 1 and 
the data sources used in making this 
estimate was entirely consistent with 
the requirements of the Administrative 
Procedure Act, and gave stakeholders 
adequate notice of, and a meaningful 
opportunity to comment on, the 
proposed estimate of Factor 1. 

Regarding the commenters’ assertion 
that, similar to the adjustment for 
Medicaid underreporting on survey data 
in the estimation of Factor 2, we should 
also account for this underreporting in 
our estimate of Factor 1, we note that 
the Factor 1 calculation uses Medicaid 
enrollment data and estimates and does 
not require the adjustment because it 
does not use survey data. 

Regarding commenters’ assertion that 
Factor 1 would be higher if Part C days 
were treated different, and their 
suggestion that CMS should estimate 
and adjust for the impact of removing 
Part C days from the Medicare/SSI 
fraction, we note that in the FY 2014 
IPPS/LTCH PPS final rule (78 FR 50614 
through 50620), we readopted the policy 
of counting Medicare Advantage days in 
the SSI ratio for FY 2014 and all 
subsequent fiscal years (79 FR 50012). 
Accordingly, the rulemaking required 
by Azar v. Allina Health Services was 
completed for FY 2014 and all 
subsequent fiscal years in the FY 2014 
IPPS/LTCH final rule. Thus, consistent 
with the policy adopted in that final 
rule, our estimate of Factor 1 for FY 
2020 appropriately accounts for 
Medicare Advantage days by including 
them in the SSI ratio. 

Lastly, regarding the commenters’ 
perception that Factor 1 has been 
underestimated and their suggestion 
that CMS consider reconciling the 
estimates of Factors 1, 2, and 3, we 
continue to believe that applying our 
best estimates prospectively is most 
conducive to administrative efficiency, 
finality, and predictability in payments 
(78 FR 50628; 79 FR 50010; 80 FR 
49518; 81 FR 56949; and 82 FR 38195). 
We believe that, in affording the 
Secretary the discretion to estimate the 
three factors used to determine 
uncompensated care payments and by 
including a prohibition against 
administrative and judicial review of 
those estimates in section 1886(r)(3) of 
the Act, Congress recognized the 
importance of finality and predictability 
under a prospective payment system. As 
a result, we do not agree with the 
commenters’ suggestion that we should 
establish a process for reconciling our 
estimates of the three factors, which 
would be contrary to the notion of 
prospectivity. We also address 
comments specifically requesting that 
we establish procedures for reconciling 
Factor 3 later in this section, as part of 
the discussion of the comments received 
on the proposed methodology for Factor 
3. 

After consideration of the public 
comments we received, we are 
finalizing, as proposed, the 
methodology for calculating Factor 1 for 
FY 2020. We discuss the resulting 
Factor 1 amount for FY 2020 in this 
final rule. For this final rule, the OACT 
used the most recently submitted 
Medicare cost report data from the 
March 2019 update of HCRIS to identify 
Medicare DSH payments and the most 
recent Medicare DSH payment 
adjustments provided in the Impact File 
published in conjunction with the 
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publication of the FY 2019 IPPS/LTCH 
PPS final rule and applied update 
factors and assumptions for future 
changes in utilization and case-mix to 
estimate Medicare DSH payments for 
the upcoming fiscal year. The June 2019 
OACT estimate for Medicare DSH 
payments for FY 2020, without regard to 
the application of section 1886(r)(1) of 
the Act, was approximately $16.583 
billion. This estimate excluded 
Maryland hospitals participating in the 
Maryland All-Payer Model, hospitals 
participating in the Rural Community 

Hospital Demonstration, and SCHs paid 
under their hospital-specific payment 
rate. Therefore, based on the June 2019 
estimate, the estimate of empirically 
justified Medicare DSH payments for FY 
2020, with the application of section 
1886(r)(1) of the Act, was approximately 
$4.146 billion (or 25 percent of the total 
amount of estimated Medicare DSH 
payments for FY 2020). Under 
§ 412.106(g)(1)(i) of the regulations, 
Factor 1 is the difference between these 
two estimates of the OACT. Therefore, 
in this final rule, Factor 1 for FY 2020 

is $12,437,591,742.69, which is equal to 
75 percent of the total amount of 
estimated Medicare DSH payments for 
FY 2020 ($16,583,455,656.92 minus 
$4,145,863,914.23). 

The Office of the Actuary’s final 
estimates for FY 2020 began with a 
baseline of $13.981 billion in Medicare 
DSH expenditures for FY 2016. The 
following table shows the factors 
applied to update this baseline through 
the current estimate for FY 2020: 

In this table, the discharges column 
shows the increase in the number of 
Medicare fee-for-service (FFS) inpatient 
hospital discharges. The figures for FY 
2017 and FY 2018 are based on 
Medicare claims data that have been 
adjusted by a completion factor. The 
discharge figure for FY 2019 is based on 
preliminary data for 2019. The 
discharge figure for FY 2020 is an 
assumption based on recent trends 
recovering back to the long-term trend 
and assumptions related to how many 
beneficiaries will be enrolled in 
Medicare Advantage (MA) plans. The 
case-mix column shows the increase in 
case-mix for IPPS hospitals. The case- 
mix figures for FY 2017 and FY 2018 are 
based on actual data adjusted by a 
completion factor. The FY 2019 increase 
is based on preliminary data. The FY 
2020 increase is an estimate based on 
the recommendation of the 2010–2011 
Medicare Technical Review Panel. The 
‘‘Other’’ column shows the increase in 
other factors that contribute to the 
Medicare DSH estimates. These factors 
include the difference between the total 

inpatient hospital discharges and the 
IPPS discharges, and various 
adjustments to the payment rates that 
have been included over the years but 
are not reflected in the other columns 
(such as the change in rates for the 2- 
midnight stay policy). In addition, the 
‘‘Other’’ column includes a factor for the 
Medicaid expansion due to the 
Affordable Care Act. The factor for 
Medicaid expansion was developed 
using public information and statements 
for each State regarding its intent to 
implement the expansion. Based on this 
information, it is assumed that 50 
percent of all individuals who were 
potentially newly eligible Medicaid 
enrollees in 2016 resided in States that 
had elected to expand Medicaid 
eligibility and, for 2017 and thereafter, 
that 55 percent of such individuals 
would reside in expansion States. In the 
future, these assumptions may change 
based on actual participation by States. 
For a discussion of general issues 
regarding Medicaid projections, we refer 
readers to the 2017 Actuarial Report on 
the Financial Outlook for Medicaid, 

which is available on the CMS website 
at: https://www.cms.gov/Research- 
Statistics-Data-and-Systems/Research/ 
ActuarialStudies/Downloads/ 
MedicaidReport2017.pdf. We note that, 
in developing their estimates of the 
effect of Medicaid expansion on 
Medicare DSH expenditures, our 
actuaries have assumed that the new 
Medicaid enrollees are healthier than 
the average Medicaid recipient and, 
therefore, use fewer hospital services. 
Specifically, based on data from the 
President’s Budget, the OACT assumed 
per capita spending for Medicaid 
beneficiaries who enrolled due to the 
expansion to be 50 percent of the 
average per capita expenditures for a 
pre-expansion Medicaid beneficiary due 
to the better health of these 
beneficiaries. This assumption is 
consistent with recent internal estimates 
of Medicaid per capita spending pre- 
expansion and post-expansion. 

This table shows the factors that are 
included in the ‘‘Update’’ column of the 
previous table: 
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b. Calculation of Factor 2 for FY 2020 

(1) Background 

Section 1886(r)(2)(B) of the Act 
establishes Factor 2 in the calculation of 
the uncompensated care payment. 
Section 1886(r)(2)(B)(ii) of the Act 
provides that, for FY 2018 and 
subsequent fiscal years, the second 
factor is 1 minus the percent change in 
the percent of individuals who are 
uninsured, as determined by comparing 
the percent of individuals who were 
uninsured in 2013 (as estimated by the 
Secretary, based on data from the 
Census Bureau or other sources the 
Secretary determines appropriate, and 
certified by the Chief Actuary of CMS) 
and the percent of individuals who were 
uninsured in the most recent period for 
which data are available (as so 
estimated and certified), minus 0.2 
percentage point for FYs 2018 and 2019. 
In FY 2020 and subsequent fiscal years, 
there is no longer a reduction. We note 
that, unlike section 1886(r)(2)(B)(i) of 
the Act, which governed the calculation 
of Factor 2 for FYs 2014, 2015, 2016, 
and 2017, section 1886(r)(2)(B)(ii) of the 
Act permits the use of a data source 
other than the CBO estimates to 
determine the percent change in the rate 
of uninsurance beginning in FY 2018. In 
addition, for FY 2018 and subsequent 
years, the statute does not require that 
the estimate of the percent of 
individuals who are uninsured be 
limited to individuals who are under 65 
years of age. 

As we discussed in the FY 2018 IPPS/ 
LTCH PPS final rule (82 FR 38197), in 
our analysis of a potential data source 
for the rate of uninsurance for purposes 
of computing Factor 2 in FY 2018, we 
considered the following: (1) The extent 
to which the source accounted for the 
full U.S. population; (2) the extent to 
which the source comprehensively 
accounted for both public and private 
health insurance coverage in deriving its 
estimates of the number of uninsured; 
(3) the extent to which the source 
utilized data from the Census Bureau; 
(4) the timeliness of the estimates; (5) 
the continuity of the estimates over 

time; (6) the accuracy of the estimates; 
and (7) the availability of projections 
(including the availability of projections 
using an established estimation 
methodology that would allow for 
calculation of the rate of uninsurance 
for the applicable Federal fiscal year). 
As we explained in the FY 2018 IPPS/ 
LTCH PPS final rule, these 
considerations are consistent with the 
statutory requirement that this estimate 
be based on data from the Census 
Bureau or other sources the Secretary 
determines appropriate and help to 
ensure the data source will provide 
reasonable estimates for the rate of 
uninsurance that are available in 
conjunction with the IPPS rulemaking 
cycle. In the FY 2020 IPPS/LTCH PPS 
proposed rule, we proposed to use the 
same methodology as was used in FY 
2018 and FY 2019 to determine Factor 
2 for FY 2020. 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38197 and 38198), we 
explained that we determined the 
source that, on balance, best meets all of 
these considerations is the uninsured 
estimates produced by CMS’ Office of 
the Actuary (OACT) as part of the 
development of the National Health 
Expenditure Accounts (NHEA). The 
NHEA represents the government’s 
official estimates of economic activity 
(spending) within the health sector. The 
information contained in the NHEA has 
been used to study numerous topics 
related to the health care sector, 
including, but not limited to, changes in 
the amount and cost of health services 
purchased and the payers or programs 
that provide or purchase these services; 
the economic causal factors at work in 
the health sector; the impact of policy 
changes, including major health reform; 
and comparisons to other countries’ 
health spending. Of relevance to the 
determination of Factor 2 is that the 
comprehensive and integrated structure 
of the NHEA creates an ideal tool for 
evaluating changes to the health care 
system, such as the mix of the insured 
and uninsured because this mix is 
integral to the well-established NHEA 
methodology. In the FY 2020 IPPS/ 

LTCH PPS proposed rule, we described 
some aspects of the methodology used 
to develop the NHEA that were 
particularly relevant in estimating the 
percent change in the rate of 
uninsurance for FY 2018 and FY 2019 
that we believe continue to be relevant 
in developing the estimate for FY 2020. 
A full description of the methodology 
used to develop the NHEA is available 
on the CMS website at: https://
www.cms.gov/Research-Statistics-Data- 
and-Systems/Statistics-Trends-and- 
Reports/NationalHealthExpendData/ 
Downloads/DSM-15.pdf. 

The NHEA estimates of U.S. 
population reflect the Census Bureau’s 
definition of the resident-based 
population, which includes all people 
who usually reside in the 50 States or 
the District of Columbia, but excludes 
residents living in Puerto Rico and areas 
under U.S. sovereignty, members of the 
U.S. Armed Forces overseas, and U.S. 
citizens whose usual place of residence 
is outside of the United States, plus a 
small (typically less than 0.2 percent of 
population) adjustment to reflect Census 
undercounts. In past years, the estimates 
for Factor 2 were made using the CBO’s 
uninsured population estimates for the 
under 65 population. For FY 2018 and 
subsequent years, the statute does not 
restrict the estimate to the measurement 
of the percent of individuals under the 
age of 65 who are uninsured. 
Accordingly, as we explained in the FY 
2018 IPPS/LTCH PPS proposed and 
final rules, we believe it is appropriate 
to use an estimate that reflects the rate 
of uninsurance in the United States 
across all age groups. In addition, we 
continue to believe that a resident-based 
population estimate more fully reflects 
the levels of uninsurance in the United 
States that influence uncompensated 
care for hospitals than an estimate that 
reflects only legal residents. The NHEA 
estimates of uninsurance are for the 
total U.S. population (all ages) and not 
by specific age cohort, such as the 
population under the age of 65. 

The NHEA includes comprehensive 
enrollment estimates for total private 
health insurance (PHI) (including direct 

VerDate Sep<11>2014 18:56 Aug 15, 2019 Jkt 247001 PO 00000 Frm 00314 Fmt 4701 Sfmt 4700 E:\FR\FM\16AUR2.SGM 16AUR2 E
R

16
A

U
19

.1
64

<
/G

P
H

>

kh
am

m
on

d 
on

 D
S

K
B

B
V

9H
B

2P
R

O
D

 w
ith

 R
U

LE
S

2



42357 Federal Register / Vol. 84, No. 159 / Friday, August 16, 2019 / Rules and Regulations 

316 Certification of Rates of Uninsured. March 28, 
2019. Available at: https://www.cms.gov/Medicare/ 
Medicare-Fee-for-Service-Payment/AcuteIn
PatientPPS/dsh.html. 

and employer-sponsored plans), 
Medicare, Medicaid, the Children’s 
Health Insurance Program (CHIP), and 
other public programs, and estimates of 
the number of individuals who are 
uninsured. Estimates of total PHI 
enrollment are available for 1960 
through 2017, estimates of Medicaid, 
Medicare, and CHIP enrollment are 
available for the length of the respective 
programs, and all other estimates 
(including the more detailed estimates 
of direct-purchased and employer- 
sponsored insurance) are available for 
1987 through 2017. The NHEA data are 
publicly available on the CMS website 
at: https://www.cms.gov/Research- 
Statistics-Data-and-Systems/Statistics- 
Trends-and-Reports/NationalHealth
ExpendData/index.html. 

In order to compute Factor 2, the first 
metric that is needed is the proportion 
of the total U.S. population that was 
uninsured in 2013. In developing the 
estimates for the NHEA, OACT’s 
methodology included using the 
number of uninsured individuals for 
1987 through 2009 based on the 
enhanced Current Population Survey 
(CPS) from the State Health Access Data 
Assistance Center (SHADAC). The CPS, 
sponsored jointly by the U.S. Census 
Bureau and the U.S. Bureau of Labor 
Statistics (BLS), is the primary source of 
labor force statistics for the population 
of the United States. (We refer readers 
to the website at: http://
www.census.gov/programs-surveys/ 
cps.html.) The enhanced CPS, available 
from SHADAC (available at: http://
datacenter.shadac.org) accounts for 
changes in the CPS methodology over 
time. OACT further adjusts the 
enhanced CPS for an estimated 
undercount of Medicaid enrollees (a 
population that is often not fully 
captured in surveys that include 
Medicaid enrollees due to a perceived 
stigma associated with being enrolled in 
the Medicaid program or confusion 
about the source of their health 
insurance). 

To estimate the number of uninsured 
individuals for 2010 through 2014, the 
OACT extrapolates from the 2009 CPS 
data using data from the National Health 
Interview Survey (NHIS). The NHIS is 
one of the major data collection 
programs of the National Center for 
Health Statistics (NCHS), which is part 
of the Centers for Disease Control and 
Prevention (CDC). The U.S. Census 
Bureau is the data collection agent for 
the NHIS. The NHIS results have been 
instrumental over the years in providing 
data to track health status, health care 
access, and progress toward achieving 
national health objectives. For further 
information regarding the NHIS, we 

refer readers to the CDC website at: 
https://www.cdc.gov/nchs/nhis/ 
index.htm. 

The next metrics needed to compute 
Factor 2 are projections of the rate of 
uninsurance in both calendar years 2019 
and 2020. On an annual basis, OACT 
projects enrollment and spending trends 
for the coming 10-year period. Those 
projections (currently for years 2018 
through 2027) use the latest NHEA 
historical data, which presently run 
through 2017. The NHEA projection 
methodology accounts for expected 
changes in enrollment across all of the 
categories of insurance coverage 
previously listed. The sources for 
projected growth rates in enrollment for 
Medicare, Medicaid, and CHIP include 
the latest Medicare Trustees Report, the 
Medicaid Actuarial Report, or other 
updated estimates as produced by 
OACT. Projected rates of growth in 
enrollment for private health insurance 
and the uninsured are based largely on 
OACT’s econometric models, which rely 
on the set of macroeconomic 
assumptions underlying the latest 
Medicare Trustees Report. Greater detail 
can be found in OACT’s report titled 
‘‘Projections of National Health 
Expenditure: Methodology and Model 
Specification,’’ which is available on the 
CMS website at: https://www.cms.gov/ 
Research-Statistics-Data-and-Systems/ 
Statistics-Trends-and-Reports/ 
NationalHealthExpendData/ 
Downloads/ProjectionsMethodology.pdf. 

The use of data from the NHEA to 
estimate the rate of uninsurance is 
consistent with the statute and meets 
the criteria we have identified for 
determining the appropriate data 
source. Section 1886(r)(2)(B)(ii) of the 
Act instructs the Secretary to estimate 
the rate of uninsurance for purposes of 
Factor 2 based on data from the Census 
Bureau or other sources the Secretary 
determines appropriate. The NHEA 
utilizes data from the Census Bureau; 
the estimates are available in time for 
the IPPS rulemaking cycle; the estimates 
are produced by OACT on an annual 
basis and are expected to continue to be 
produced for the foreseeable future; and 
projections are available for calendar 
year time periods that span the 
upcoming fiscal year. Timeliness and 
continuity are important considerations 
because of our need to be able to update 
this estimate annually. Accuracy is also 
a very important consideration and, all 
things being equal, we would choose the 
most accurate data source that 
sufficiently meets our other criteria. 

(2) Factor 2 for FY 2020 
Using these data sources and the 

methodologies as previously described, 

the OACT has estimated that the 
uninsured rate for the historical, 
baseline year of 2013 was 14 percent 
and for CYs 2019 and 2020 is 9.4 
percent and 9.4 percent, respectively.316 
As required by section 1886(r)(2)(B)(ii) 
of the Act, the Chief Actuary of CMS has 
certified these estimates. 

As with the CBO estimates on which 
we based Factor 2 in prior fiscal years, 
the NHEA estimates are for a calendar 
year. In the rulemaking for FY 2014, 
many commenters noted that the 
uncompensated care payments are made 
for the fiscal year and not on a calendar 
year basis and requested that CMS 
normalize the CBO estimate to reflect a 
fiscal year basis. Specifically, 
commenters requested that CMS 
calculate a weighted average of the CBO 
estimate for October through December 
2013 and the CBO estimate for January 
through September 2014 when 
determining Factor 2 for FY 2014. We 
agreed with the commenters that 
normalizing the estimate to cover FY 
2014 rather than CY 2014 would more 
accurately reflect the rate of 
uninsurance that hospitals would 
experience during the FY 2014 payment 
year. Accordingly, we estimated the rate 
of uninsurance for FY 2014 by 
calculating a weighted average of the 
CBO estimates for CY 2013 and CY 2014 
(78 FR 50633). We have continued this 
weighted average approach in each 
fiscal year since FY 2014. 

We continue to believe that, in order 
to estimate the rate of uninsurance 
during a fiscal year more accurately, 
Factor 2 should reflect the estimated 
rate of uninsurance that hospitals will 
experience during the fiscal year, rather 
than the rate of uninsurance during only 
one of the calendar years that the fiscal 
year spans. Accordingly, we proposed to 
continue to apply the weighted average 
approach used in past fiscal years in 
order to estimate the rate of uninsurance 
for FY 2020. The OACT has certified 
this estimate of the fiscal year rate of 
uninsurance to be reasonable and 
appropriate for purposes of section 
1886(r)(2)(B)(ii) of the Act. 

The calculation of the proposed 
Factor 2 for FY 2020 using a weighted 
average of the OACT’s projections for 
CY 2019 and CY 2020 was as follows: 

• Percent of individuals without 
insurance for CY 2013: 14 percent. 

• Percent of individuals without 
insurance for CY 2019: 9.4 percent. 

• Percent of individuals without 
insurance for CY 2020: 9.4 percent. 
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• Percent of individuals without 
insurance for FY 2020 (0.25 times 0.094) 
+ (0.75 times 0.094): 9.4 percent. 

1¥|((0.094¥0.14)/0.14)| = 1¥0.3286 
= 0.6714 (67.14 percent). 

For FY 2020 and subsequent fiscal 
years, section 1886(r)(2)(B)(ii) of the Act 
no longer includes any reduction to the 
above calculation. Therefore, we 
proposed that Factor 2 for FY 2020 
would be 67.14 percent. 

The proposed FY 2020 
uncompensated care amount was 
$12,643,011,209.74 × 0.6714 = 
$8,488,517,726.22. 

Proposed FY 2020 Uncompensated 
Care Amount: $8,488,517,726.22. 

We invited public comments on our 
proposed methodology for calculating 
Factor 2 for FY 2020. 

Comment: A few commenters asserted 
that CMS did not adequately explain 
how the OACT derived the estimates 
that were used in calculating Factor 2. 
According to commenters, the coverage 
level and underlying assumptions used 
by the agency resulted in the 
underestimation of Factor 2, which in 
turn diminished uncompensated care 
payments for hospitals. Commenters 
also expressed concerns generally about 
the amount of money available to make 
uncompensated payments and noted 
that the amount of money available for 
overall Medicare DSH payments, 
including both empirically justified 
DSH payments and uncompensated care 
payments, drastically changed under the 
new methodology established in the 
Affordable Care Act. They pointed out 
that as the number of uninsured people 
in the country increases, it is imperative 
that hospitals receive adequate 
Medicare DSH payments to cover the 
costs of increasing numbers of 
underinsured and uninsured patients. A 
commenter requested that CMS either 
revise Factor 2 to account for the 
estimated reduction in Medicaid 
enrollment as suggested by the 0.9932 
‘‘Other’’ adjustment in determining 
Factor 1 or explain why such a revision 
is unnecessary. 

Response: We have been and continue 
to be transparent with respect to the 
methodology and data used to estimate 
Factor 2, and we disagree with 
commenters who assert otherwise. The 
FY 2020 IPPS/LTCH PPS proposed rule 
included a detailed discussion of our 
proposed Factor 2 methodology and the 
data sources that would be used in 
making our estimate. Section 
1886(r)(2)(B)(ii) of the Act permits us to 
use a data source other than CBO 
estimates to determine the percent 
change in the rate of uninsurance 
beginning in FY 2018. As we explained 
in the proposed rule, we believe that the 

NHEA data, on balance, best meets all 
of our considerations, including the 
statutory requirement that the estimate 
be based on data from the Census 
Bureau or other sources the Secretary 
determines appropriate, and will allow 
reasonable estimates of the rate of 
uninsurance to be available in 
conjunction with the IPPS rulemaking 
cycle. 

In response to the commenter that 
requested that CMS either revise Factor 
2 to account for the estimated reduction 
in Medicaid enrollment as suggested by 
the 0.9932 ‘‘Other’’ adjustment in 
determining Factor 1 or explain why 
such a revision is unnecessary, we note 
that the ‘‘Other’’ adjustment relates to a 
number of factors, and does not 
represent only the effects of Medicaid 
expansion under the Affordable Care 
Act. As discussed in the proposed rule, 
the ‘‘Other’’ column shows the increase 
or decrease in certain other factors that 
also contribute to the estimate of 
Medicare DSH payments. These factors 
include the difference between total 
inpatient hospital discharges and IPPS 
discharges (particularly those in DSH 
hospitals) and various adjustments to 
the payment rates that have been 
included over the years but are not 
picked up in the other columns (such as 
the increase in rates for the two 
midnight policy). We note that the 
‘‘Other’’ factor used in determining 
Factor 1 in this FY 2020 final rule is 
1.0012. 

After consideration of the public 
comments we received, we are 
finalizing the calculation of Factor 2 for 
FY 2020 as proposed. The estimates of 
the percent of uninsured individuals 
have been certified by the Chief Actuary 
of CMS, as discussed in the proposed 
rule. The calculation of the final Factor 
2 for FY 2020 using a weighted average 
of OACT’s projections for CY 2019 and 
CY 2020 is as follows: 

• Percent of individuals without 
insurance for CY 2013: 14 percent. 

• Percent of individuals without 
insurance for CY 2019: 9.4 percent. 

• Percent of individuals without 
insurance for CY 2020: 9.4 percent. 

• Percent of individuals without 
insurance for FY 2020 (0.25 times 
0.094). 

• Percent of individuals without 
insurance for FY 2020 (0.25 times 0.094) 
+ (0.75 times 0.094): 9.4 percent. 

1¥|((0.094¥0.14)/0.14)| = 1¥0.3286 
= 0.6714 (67.14 percent). 

Therefore, the final Factor 2 for FY 
2020 is 67.14 percent. 

The final FY 2020 uncompensated 
care amount is $12,437,591,742.69 × 
0.6714 = $8,350,599,096.04. 

FY 2020 Uncompensated Care 
Amount: $8,350,599,096.04. 

c. Calculation of Factor 3 for FY 2020 

(1) General Background 

Section 1886(r)(2)(C) of the Act 
defines Factor 3 in the calculation of the 
uncompensated care payment. As we 
have discussed earlier, section 
1886(r)(2)(C) of the Act states that Factor 
3 is equal to the percent, for each 
subsection (d) hospital, that represents 
the quotient of: (1) The amount of 
uncompensated care for such hospital 
for a period selected by the Secretary (as 
estimated by the Secretary, based on 
appropriate data (including, in the case 
where the Secretary determines 
alternative data are available that are a 
better proxy for the costs of subsection 
(d) hospitals for treating the uninsured, 
the use of such alternative data)); and 
(2) the aggregate amount of 
uncompensated care for all subsection 
(d) hospitals that receive a payment 
under section 1886(r) of the Act for such 
period (as so estimated, based on such 
data). 

Therefore, Factor 3 is a hospital- 
specific value that expresses the 
proportion of the estimated 
uncompensated care amount for each 
subsection (d) hospital and each 
subsection (d) Puerto Rico hospital with 
the potential to receive Medicare DSH 
payments relative to the estimated 
uncompensated care amount for all 
hospitals estimated to receive Medicare 
DSH payments in the fiscal year for 
which the uncompensated care payment 
is to be made. Factor 3 is applied to the 
product of Factor 1 and Factor 2 to 
determine the amount of the 
uncompensated care payment that each 
eligible hospital will receive for FY 
2014 and subsequent fiscal years. In 
order to implement the statutory 
requirements for this factor of the 
uncompensated care payment formula, 
it was necessary to determine: (1) The 
definition of uncompensated care or, in 
other words, the specific items that are 
to be included in the numerator (that is, 
the estimated uncompensated care 
amount for an individual hospital) and 
the denominator (that is, the estimated 
uncompensated care amount for all 
hospitals estimated to receive Medicare 
DSH payments in the applicable fiscal 
year); (2) the data source(s) for the 
estimated uncompensated care amount; 
and (3) the timing and manner of 
computing the quotient for each 
hospital estimated to receive Medicare 
DSH payments. The statute instructs the 
Secretary to estimate the amounts of 
uncompensated care for a period based 
on appropriate data. In addition, we 
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note that the statute permits the 
Secretary to use alternative data in the 
case where the Secretary determines 
that such alternative data are available 
that are a better proxy for the costs of 
subsection (d) hospitals for treating 
individuals who are uninsured. 

In the course of considering how to 
determine Factor 3 during the 
rulemaking process for FY 2014, the 
first year this provision was in effect, we 
considered defining the amount of 
uncompensated care for a hospital as 
the uncompensated care costs of that 
hospital and determined that Worksheet 
S–10 of the Medicare cost report 
potentially provides the most complete 
data regarding uncompensated care 
costs for Medicare hospitals. However, 
because of concerns regarding variations 
in the data reported on Worksheet S–10 
and the completeness of these data, we 
did not use Worksheet S–10 data to 
determine Factor 3 for FY 2014, or for 
FYs 2015, 2016, or 2017. Instead, we 
believed that the utilization of insured 
low-income patients, as measured by 
patient days, would be a better proxy for 
the costs of hospitals in treating the 
uninsured and therefore appropriate to 
use in calculating Factor 3 for these 
years. Of particular importance in our 
decision making was the relative 
newness of Worksheet S–10, which 
went into effect on May 1, 2010. At the 
time of the rulemaking for FY 2014, the 
most recent available cost reports would 
have been from FYs 2010 and 2011, 
which were submitted on or after May 
1, 2010, when the new Worksheet S–10 
went into effect. We believed that 
concerns about the standardization and 
completeness of the Worksheet S–10 
data could be more acute for data 
collected in the first year of the 
Worksheet’s use (78 FR 50635). In 
addition, we believed that it would be 
most appropriate to use data elements 
that have been historically publicly 
available, subject to audit, and used for 
payment purposes (or that the public 
understands will be used for payment 
purposes) to determine the amount of 
uncompensated care for purposes of 
Factor 3 (78 FR 50635). At the time we 
issued the FY 2014 IPPS/LTCH PPS 
final rule, we did not believe that the 
available data regarding uncompensated 
care from Worksheet S–10 met these 
criteria and, therefore, we believed they 
were not reliable enough to use for 
determining FY 2014 uncompensated 
care payments. For FYs 2015, 2016, and 
2017, the cost reports used for 
calculating uncompensated care 
payments (that is, FYs 2011, 2012, and 
2013) were also submitted prior to the 
time that hospitals were on notice that 

Worksheet S–10 could be the data 
source for calculating uncompensated 
care payments. Therefore, we believed it 
was also appropriate to use proxy data 
to calculate Factor 3 for these years. We 
indicated our belief that Worksheet S– 
10 could ultimately serve as an 
appropriate source of more direct data 
regarding uncompensated care costs for 
purposes of determining Factor 3 once 
hospitals were submitting more accurate 
and consistent data through this 
reporting mechanism. 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38202), we stated that we 
could no longer conclude that 
alternative data to the Worksheet S–10 
are available for FY 2014 that are a 
better proxy for the costs of subsection 
(d) hospitals for treating individuals 
who are uninsured. Hospitals were on 
notice as of FY 2014 that Worksheet S– 
10 could eventually become the data 
source for CMS to calculate 
uncompensated care payments. 
Furthermore, hospitals’ cost reports 
from FY 2014 had been publicly 
available for some time, and CMS had 
analyses of Worksheet S–10, conducted 
both internally and by stakeholders, 
demonstrating that Worksheet S–10 
accuracy had improved over time. 
Analyses performed by MedPAC had 
already shown that the correlation 
between audited uncompensated care 
data from 2009 and the data from the FY 
2011 Worksheet S–10 was over 0.80, as 
compared to a correlation of 
approximately 0.50 between the audited 
uncompensated care data and 2011 
Medicare SSI and Medicaid days. Based 
on this analysis, MedPAC concluded 
that use of Worksheet S–10 data was 
already better than using Medicare SSI 
and Medicaid days as a proxy for 
uncompensated care costs, and that the 
data on Worksheet S–10 would improve 
over time as the data are actually used 
to make payments (81 FR 25090). In 
addition, a 2007 MedPAC analysis of 
data from the Government 
Accountability Office (GAO) and the 
American Hospital Association (AHA) 
had suggested that Medicaid days and 
low-income Medicare days are not an 
accurate proxy for uncompensated care 
costs (80 FR 49525). 

Subsequent analyses from Dobson/ 
DaVanzo, originally commissioned by 
CMS for the FY 2014 rulemaking and 
updated in later years, compared 
Worksheet S–10 and IRS Form 990 data 
and assessed the correlation in Factor 3s 
derived from each of the data sources. 
Our analyses on balance led us to 
believe that we had reached a tipping 
point in FY 2018 with respect to the use 
of the Worksheet S–10 data. We refer 
readers to the FY 2018 IPPS/LTCH PPS 

final rule (82 FR 38201 through 38203) 
for a complete discussion of these 
analyses. 

We found further evidence for this 
tipping point when we examined 
changes to the FY 2014 Worksheet S–10 
data submitted by hospitals following 
the publication of the FY 2017 IPPS/ 
LTCH PPS final rule. In the FY 2017 
IPPS/LTCH PPS final rule, as part of our 
ongoing quality control and data 
improvement measures for the 
Worksheet S–10, we referred readers to 
Change Request 9648, Transmittal 1681, 
titled ‘‘The Supplemental Security 
Income (SSI)/Medicare Beneficiary Data 
for Fiscal Year 2014 for Inpatient 
Prospective Payment System (IPPS) 
Hospitals, Inpatient Rehabilitation 
Facilities (IRFs), and Long Term Care 
Hospitals (LTCHs),’’ issued on July 15, 
2016 (available at: https://www.cms.gov/ 
Regulations-and-Guidance/Guidance/ 
Transmittals/Downloads/ 
R1681OTN.pdf). In this transmittal, as 
part of the process for ensuring 
complete submission of Worksheet S–10 
by all eligible DSH hospitals, we 
instructed MACs to accept amended 
Worksheets S–10 for FY 2014 cost 
reports submitted by hospitals (or initial 
submissions of Worksheet S–10 if none 
had been submitted previously) and to 
upload them to the Health Care Provider 
Cost Report Information System (HCRIS) 
in a timely manner. The transmittal 
stated that, for revisions to be 
considered, hospitals were required to 
submit their amended FY 2014 cost 
report containing the revised Worksheet 
S–10 (or a completed Worksheet S–10 if 
no data were included on the previously 
submitted cost report) to the MAC no 
later than September 30, 2016. For the 
FY 2018 IPPS/LTCH PPS proposed rule 
(82 FR 19949 through 19950), we 
examined hospitals’ FY 2014 cost 
reports to see if the Worksheet S–10 
data on those cost reports had changed 
as a result of the opportunity for 
hospitals to submit revised Worksheet 
S–10 data for FY 2014. Specifically, we 
compared hospitals’ FY 2014 Worksheet 
S–10 data as they existed in the first 
quarter of CY 2016 with data from the 
fourth quarter of CY 2016. We found 
that the FY 2014 Worksheet S–10 data 
had changed over that time period for 
approximately one quarter of hospitals 
that receive uncompensated care 
payments. The fact that the Worksheet 
S–10 data changed for such a significant 
number of hospitals following a review 
of the cost report data they originally 
submitted and that the revised 
Worksheet S–10 information is available 
to be used in determining 
uncompensated care costs contributed 
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to our belief that we could no longer 
conclude that alternative data are 
available that are a better proxy than the 
Worksheet S–10 data for the costs of 
subsection (d) hospitals for treating 
individuals who are uninsured. 

We also recognized commenters’ 
concerns that, in using Medicaid days as 
part of the proxy for uncompensated 
care, it would be possible for hospitals 
in States that choose to expand 
Medicaid to receive higher 
uncompensated care payments because 
they may have more Medicaid patient 
days than hospitals in a State that does 
not choose to expand Medicaid. Because 
the earliest Medicaid expansions under 
the Affordable Care Act began in 2014, 
the 2011, 2012, and 2013 Medicaid days 
used to calculate uncompensated care 
payments in FYs 2015, 2016, and 2017 
are the latest available data on Medicaid 
utilization that do not reflect the effects 
of these Medicaid expansions. 
Accordingly, if we had used only low- 
income insured days to estimate 
uncompensated care in FY 2018, we 
would have needed to hold the time 
period of these data constant and use 
data on Medicaid days from 2011, 2012, 
and 2013 in order to avoid the risk of 
any redistributive effects arising from 
the decision to expand Medicaid in 
certain States. As a result, we would 
have been using older data that may 
provide a less accurate proxy for the 
level of uncompensated care being 
furnished by hospitals, contributing to 
our growing concerns regarding the 
continued use of low-income insured 
days as a proxy for uncompensated care 
costs in FY 2018. 

In summary, as we stated in the FY 
2018 IPPS/LTCH PPS final rule (82 FR 
38203), when weighing the new 
information regarding the correlation 
between the Worksheet S–10 data and 
IRS 990 data that became available to us 
after the FY 2017 rulemaking in 
conjunction with the information 
regarding Worksheet S–10 data and the 
low-income days proxy that we 
analyzed as part of our consideration of 
this issue in prior rulemaking, we 
determined that we could no longer 
conclude that alternative data to the 
Worksheet S–10 are available for FY 
2014 that are a better proxy for the costs 
of subsection (d) hospitals for treating 
individuals who are uninsured. We also 
stated that we believe that continued 
use of Worksheet S–10 will improve the 
accuracy and consistency of the 
reported data, especially in light of 
CMS’ concerted efforts to allow 
hospitals to review and resubmit their 
Worksheet S–10 data for past years and 
the use of trims for potentially aberrant 
data (82 FR 38207, 38217, and 38218). 

We also committed to continue to work 
with stakeholders to address their 
concerns regarding the accuracy of the 
reporting of uncompensated care costs 
through provider education and 
refinement of the instructions to 
Worksheet S–10. 

For FY 2019, as discussed in the FY 
2019 IPPS/LTCH PPS final rule (83 FR 
41413), we continued to monitor the 
reporting of Worksheet S–10 data in 
anticipation of using Worksheet S–10 
data from hospitals’ FY 2014 and FY 
2015 cost reports in the calculation of 
Factor 3. We acknowledged the 
concerns that had been raised regarding 
the instructions for Worksheet S–10. In 
particular, commenters had expressed 
concerns that the lack of clear and 
concise line-level instructions 
prevented accurate and consistent data 
from being reported on Worksheet S–10. 
We noted that, in November 2016, CMS 
issued Transmittal 10, which clarified 
and revised the instructions for the 
Worksheet S–10, including the 
instructions regarding the reporting of 
charity care charges. Transmittal 10 is 
available for download on the CMS 
website at: https://www.cms.gov/ 
Regulations-and-Guidance/Guidance/ 
Transmittals/Downloads/R10P240.pdf. 
In Transmittal 10, we clarified that 
hospitals may include discounts given 
to uninsured patients who meet the 
hospital’s charity care criteria in effect 
for that cost reporting period. This 
clarification applied to cost reporting 
periods beginning prior to October 1, 
2016, as well as cost reporting periods 
beginning on or after October 1, 2016. 
As a result, nothing prohibits a hospital 
from considering a patient’s insurance 
status as a criterion in its charity care 
policy. A hospital determines its own 
financial criteria as part of its charity 
care policy. The instructions for the 
Worksheet S–10 set forth that hospitals 
may include discounts given to 
uninsured patients, including patients 
with coverage from an entity that does 
not have a contractual relationship with 
the provider, who meet the hospital’s 
charity care criteria in effect for that cost 
reporting period. In addition, we revised 
the instructions for the Worksheet S–10 
for cost reporting periods beginning on 
or after October 1, 2016, to provide that 
charity care charges must be determined 
in accordance with the hospital’s 
charity care criteria/policy and written 
off in the cost reporting period, 
regardless of the date of service. 

During the FY 2018 rulemaking, 
commenters pointed out that, in the FY 
2017 IPPS/LTCH PPS final rule (81 FR 
56963), CMS agreed to institute certain 
additional quality control and data 
improvement measures prior to moving 

forward with incorporating Worksheet 
S–10 data into the calculation of Factor 
3. However, the commenters indicated 
that, aside from a brief window in 2016 
for hospitals to submit corrected data on 
their FY 2014 Worksheet S–10 by 
September 30, 2016, and the issuance of 
revised instructions (Transmittal 10) in 
November 2016 that are applicable to 
cost reports beginning on or after 
October 1, 2016, CMS had not 
implemented any additional quality 
control and data improvement 
measures. We stated in the FY 2018 
IPPS/LTCH PPS final rule that we 
would continue to work with 
stakeholders to address their concerns 
regarding the reporting of 
uncompensated care through provider 
education and refinement of the 
instructions to the Worksheet S–10 (82 
FR 38206). 

On September 29, 2017, we issued 
Transmittal 11, which clarified the 
definitions and instructions for 
uncompensated care, non-Medicare bad 
debt, non-reimbursed Medicare bad 
debt, and charity care, as well as 
modified the calculations relative to 
uncompensated care costs and added 
edits to ensure the integrity of the data 
reported on Worksheet S–10. 
Transmittal 11 is available for download 
on the CMS website at: https://
www.cms.gov/Regulations-and- 
Guidance/Guidance/Transmittals/ 
2017Downloads/R11p240.pdf. We 
further clarified that full or partial 
discounts given to uninsured patients 
who meet the hospital’s charity care 
policy or financial assistance policy/ 
uninsured discount policy (hereinafter 
referred to as Financial Assistance 
Policy or FAP) may be included on Line 
20, Column 1 of Worksheet S–10. These 
clarifications apply to cost reporting 
periods beginning on or after October 1, 
2013. We also modified the application 
of the CCR. We specified that the CCR 
will not be applied to the deductible 
and coinsurance amounts for insured 
patients approved for charity care and 
non-reimbursed Medicare bad debt. The 
CCR will be applied to the charges for 
uninsured patients approved for charity 
care or an uninsured discount, non- 
Medicare bad debt, and charges for 
noncovered days exceeding a length of 
stay limit imposed on patients covered 
by Medicaid or other indigent care 
programs. 

We also provided another opportunity 
for hospitals to submit revisions to their 
Worksheet S–10 data for FY 2014 and 
FY 2015 cost reports. We refer readers 
to Change Request 10378, Transmittal 
1981, titled ‘‘Fiscal Year (FY) 2014 and 
2015 Worksheet S–10 Revisions: Further 
Extension for All Inpatient Prospective 
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Payment System (IPPS) Hospitals,’’ 
issued on December 1, 2017 (available 
at: https://www.cms.gov/Regulations- 
and-Guidance/Guidance/Transmittals/ 
2017Downloads/R1981OTN.pdf). In this 
transmittal, we instructed MACs to 
accept amended Worksheets S–10 for 
FY 2014 and FY 2015 cost reports 
submitted by hospitals (or initial 
submissions of Worksheet S–10 if none 
had been submitted previously) and to 
upload them to the Health Care Provider 
Cost Report Information System (HCRIS) 
in a timely manner. The transmittal 
included the deadlines by which 
hospitals needed to submit their 
amended FY 2014 and FY 2015 cost 
reports containing the revised 
Worksheet S–10 (or a completed 
Worksheet S–10 if no data were 
included on the previously submitted 
cost report) to the MAC, as well as the 
dates by which MACs must have 
accepted these data and uploaded the 
revised cost report to the HCRIS, in 
order for the data to be considered for 
purposes of the FY 2019 rulemaking. 

(2) Background on the Methodology 
Used To Calculate Factor 3 for FY 2019 

Section 1886(r)(2)(C) of the Act 
governs both the selection of the data to 
be used in calculating Factor 3, and also 
allows the Secretary the discretion to 
determine the time periods from which 
we will derive the data to estimate the 
numerator and the denominator of the 
Factor 3 quotient. Specifically, section 
1886(r)(2)(C)(i) of the Act defines the 
numerator of the quotient as the amount 
of uncompensated care for such hospital 
for a period selected by the Secretary. 
Section 1886(r)(2)(C)(ii) of the Act 
defines the denominator as the aggregate 
amount of uncompensated care for all 
subsection (d) hospitals that receive a 
payment under section 1886(r) of the 
Act for such period. In the FY 2014 
IPPS/LTCH PPS final rule (78 FR 
50638), we adopted a process of making 
interim payments with final cost report 
settlement for both the empirically 
justified Medicare DSH payments and 
the uncompensated care payments 
required by section 3133 of the 
Affordable Care Act. Consistent with 
that process, we also determined the 
time period from which to calculate the 
numerator and denominator of the 
Factor 3 quotient in a way that would 
be consistent with making interim and 
final payments. Specifically, we must 
have Factor 3 values available for 
hospitals that we estimate will qualify 
for Medicare DSH payments and for 
those hospitals that we do not estimate 
will qualify for Medicare DSH payments 
but that may ultimately qualify for 

Medicare DSH payments at the time of 
cost report settlement. 

In the FY 2017 IPPS/LTCH PPS final 
rule, in order to mitigate undue 
fluctuations in the amount of 
uncompensated care payments to 
hospitals from year to year and smooth 
over anomalies between cost reporting 
periods, we finalized a policy of 
calculating a hospital’s share of 
uncompensated care based on an 
average of data derived from three cost 
reporting periods instead of one cost 
reporting period. As explained in the 
preamble to the FY 2017 IPPS/LTCH 
PPS final rule (81 FR 56957 through 
56959), instead of determining Factor 3 
using data from a single cost reporting 
period as we did in FY 2014, FY 2015, 
and FY 2016, we used data from three 
cost reporting periods (Medicaid data 
for FYs 2011, 2012, and 2013 and SSI 
days from the three most recent 
available years of SSI utilization data 
(FYs 2012, 2013, and 2014)) to compute 
Factor 3 for FY 2017. Furthermore, 
instead of determining a single Factor 3 
as we had done since the first year of 
the uncompensated care payment in FY 
2014, we calculated an individual 
Factor 3 for each of the three cost 
reporting periods, which we then 
averaged by the number of cost 
reporting years with data to compute the 
final Factor 3 for a hospital. Under this 
policy, if a hospital had merged, we 
would combine data from both hospitals 
for the cost reporting periods in which 
the merger was not reflected in the 
surviving hospital’s cost report data to 
compute Factor 3 for the surviving 
hospital. Moreover, to further reduce 
undue fluctuations in a hospital’s 
uncompensated care payments, if a 
hospital filed multiple cost reports 
beginning in the same fiscal year, we 
combined data from the multiple cost 
reports so that the hospital could have 
a Factor 3 calculated using more than 
one cost report within a cost reporting 
period. We codified these changes for 
FY 2017 by amending the regulation at 
§ 412.106(g)(1)(iii)(C). 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38213 through 38214), to 
address the issue of both long and short 
cost reporting periods, we finalized a 
policy of annualizing cost reports that 
do not have 12 months of data. As stated 
in the FY 2018 IPPS/LTCH PPS final 
rule, if the time between the start date 
of a hospital’s cost reporting year and 
the end date of its cost reporting year is 
less than 12 months, we annualize the 
data so that the hospital has 12 months 
of data included in its Factor 3 
calculation. Conversely, if the time 
between the aforementioned start date 
and the end date is greater than 12 

months, we annualize the Medicaid 
days to achieve 12 months of Medicaid 
day’s data. Under the policy adopted in 
the FY 2018 IPPS/LTCH PPS final rule, 
if a hospital filed more than one cost 
report beginning in the same fiscal year, 
we would first combine the data across 
the multiple cost reports before 
determining the difference between the 
start date and the end date to see if 
annualization is needed. 

To address the effects of averaging 
Factor 3s calculated for three separate 
fiscal years, in the FY 2018 IPPS/LTCH 
PPS final rule (82 FR 38214 through 
38215), we finalized a policy under 
which we apply a scaling factor to the 
Factor 3 values of all DSH eligible 
hospitals so that total uncompensated 
care payments will be consistent with 
the estimated amount available to make 
uncompensated care payments for the 
fiscal year. Specifically, we adopted a 
policy under which we divide 1 (the 
expected sum of all eligible hospitals’ 
Factor 3 values) by the actual sum of all 
eligible hospitals’ Factor 3 values and 
multiply the quotient by each hospital’s 
total uncompensated care payment to 
obtain scaled uncompensated care 
payment amounts whose sum is 
consistent with the estimate of the total 
amount available to make 
uncompensated care payments. 

As we stated in the FY 2019 IPPS/ 
LTCH PPS final rule (83 FR 41414), with 
the additional steps we had taken to 
ensure the accuracy and consistency of 
the data reported on Worksheet S–10 
since the publication of the FY 2018 
IPPS/LTCH PPS final rule, we 
continued to believe that we can no 
longer conclude that alternative data to 
the Worksheet S–10 are currently 
available for FY 2014 that are a better 
proxy for the costs of subsection (d) 
hospitals for treating individuals who 
are uninsured. Similarly, the actions 
that we have taken to improve the 
accuracy and consistency of the 
Worksheet S–10 data, including the 
opportunity for hospitals to resubmit 
Worksheet S–10 data for FY 2015, led us 
to conclude that there are no alternative 
data to the Worksheet S–10 data 
currently available for FY 2015 that are 
a better proxy for the costs of subsection 
(d) hospitals for treating uninsured 
individuals. As such, in the FY 2019 
IPPS/LTCH PPS final rule (83 FR 
41428), we finalized our proposal to 
advance the time period of the data used 
in the calculation of Factor 3 forward by 
1 year and to use data from FY 2013, FY 
2014, and FY 2015 cost reports to 
determine Factor 3 for FY 2019. For the 
reasons we described earlier, we stated 
that we continue to believe it is 
inappropriate to use Worksheet S–10 
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data for periods prior to FY 2014. 
Rather, for cost reporting periods prior 
to FY 2014, we indicated that we 
believe it is appropriate to continue to 
use low-income insured days. 
Accordingly, with a time period that 
includes 3 cost reporting years 
consisting of FY 2013, FY 2014, and FY 
2015, we used Worksheet S–10 data for 
the FY 2014 and FY 2015 cost reporting 
periods and the low-income insured 
days proxy data for the earliest cost 
reporting period. As in previous years, 
in order to perform this calculation for 
the FY 2019 final rule, we drew three 
sets of data (1 year of Medicaid 
utilization data and 2 years of 
Worksheet S–10 data) from the most 
recent available HCRIS extract, which 
was the June 30, 2018 update of HCRIS, 
due to the unique circumstances related 
to the impact of the hurricanes in 2017 
(Harvey, Irma, Maria, and Nate) and the 
extension of the deadline to resubmit 
Worksheet S–10 data through January 2, 
2018, and the subsequent impact on the 
MAC review timeline (83 FR 41421). 

Accordingly, for FY 2019, in addition 
to the Worksheet S–10 data for FY 2014 
and FY 2015, we used Medicaid days 
from FY 2013 cost reports and FY 2016 
SSI ratios. We noted that cost report 
data from Indian Health Service and 
Tribal hospitals are included in HCRIS 
beginning in FY 2013 and no longer 
need to be incorporated from a separate 
data source. We also continued the 
policies that were finalized in the FY 
2015 IPPS/LTCH PPS final rule (79 FR 
50020) to address several specific issues 
concerning the process and data to be 
employed in determining Factor 3 in the 
case of hospital mergers. In addition, we 
continued the policies that were 
finalized in the FY 2018 IPPS/LTCH 
PPS final rule to address technical 
considerations related to the calculation 
of Factor 3 and the incorporation of 
Worksheet S–10 data (82 FR 38213 
through 38220). In that final rule, we 
adopted a policy, for purposes of 
calculating Factor 3, under which we 
annualize Medicaid days data and 
uncompensated care cost data reported 
on the Worksheet S–10 if a hospital’s 
cost report does not equal 12 months of 
data. As in FY 2018, for FY 2019, we did 
not annualize SSI days because we do 
not obtain these data from hospital cost 
reports in HCRIS. Rather, we obtained 
these data from the latest available SSI 
ratios posted on the Medicare DSH 
homepage (https://www.cms.gov/ 
Medicare/Medicare-fee-for-service- 
payment/AcuteInpatientPPS/dsh.html), 
which were aggregated at the hospital 
level and did not include the 
information needed to determine if the 

data should be annualized. To address 
the effects of averaging Factor 3s 
calculated for 3 separate fiscal years, we 
continued to apply a scaling factor to 
the Factor 3 values of all DSH eligible 
hospitals such that total uncompensated 
care payments are consistent with the 
estimated amount available to make 
uncompensated care payments for the 
applicable fiscal year. With respect to 
the incorporation of data from 
Worksheet S–10, we indicated that we 
believe that the definition of 
uncompensated care adopted in FY 
2018 is still appropriate because it 
incorporates the most commonly used 
factors within uncompensated care as 
reported by stakeholders, including 
charity care costs and non-Medicare bad 
debt costs, and correlates to Line 30 of 
Worksheet S–10. Therefore, for 
purposes of calculating Factor 3 and 
uncompensated care costs in FY 2019, 
we again defined ‘‘uncompensated care’’ 
as the amount on Line 30 of Worksheet 
S–10, which is the cost of charity care 
(Line 23) and the cost of non-Medicare 
bad debt and nonreimbursable Medicare 
bad debt (Line 29). 

We noted that we were discontinuing 
the policy finalized in the FY 2017 
IPPS/LTCH PPS final rule concerning 
multiple cost reports beginning in the 
same fiscal year (81 FR 56957). Under 
this policy, we would first combine the 
data across the multiple cost reports 
before determining the difference 
between the start date and the end date 
to determine if annualization was 
needed. This policy was developed in 
response to commenters’ concerns 
regarding the unique circumstances of 
hospitals that file cost reports that are 
shorter or longer than 12 months. As we 
explained in the FY 2017 IPPS/LTCH 
PPS final rule (81 FR 56957 through 
56959) and in the FY 2018 IPPS/LTCH 
PPS proposed rule (82 FR 19953), we 
believed that, for hospitals that file 
multiple cost reports beginning in the 
same year, combining the data from 
these cost reports had the benefit of 
supplementing the data of hospitals that 
filed cost reports that are less than 12 
months, such that the basis of their 
uncompensated care payments and 
those of hospitals that filed full-year 12- 
month cost reports would be more 
equitable. As we stated in the FY 2019 
IPPS/LTCH PPS proposed and final 
rules, we now believe that concerns 
about the equitability of the data used 
as the basis of hospital uncompensated 
care payments are more thoroughly 
addressed by the policy finalized in the 
FY 2018 IPPS/LTCH PPS final rule, 
under which CMS annualizes the 
Medicaid days and uncompensated care 

cost data of hospital cost reports that do 
not equal 12 months of data. Based on 
our experience, we stated that we 
believe that in many cases where a 
hospital files two cost reports beginning 
in the same fiscal year, combining the 
data across multiple cost reports before 
annualizing would yield a similar result 
to choosing the longer of the two cost 
reports and then annualizing the data if 
the cost report is shorter or longer than 
12 months. Furthermore, even in cases 
where a hospital files more than one 
cost report beginning in the same fiscal 
year, it is not uncommon for one of 
those cost reports to span exactly 12 
months. In this case, if Factor 3 is 
determined using only the full 12- 
month cost report, annualization would 
be unnecessary as there would already 
be 12 months of data. Therefore, for FY 
2019, we stated that we believed it was 
appropriate to eliminate the additional 
step of combining data across multiple 
cost reports if a hospital filed more than 
one cost report beginning in the same 
fiscal year. Instead, for purposes of 
calculating Factor 3, we used data from 
the cost report that is equivalent to 12 
months or, if no such cost report 
existed, the cost report that was closest 
to 12 months, and annualized the data. 
Furthermore, we acknowledged that, in 
rare cases, a hospital may have more 
than one cost report beginning in one 
fiscal year, where one report also spans 
the entirety of the following fiscal year, 
such that the hospital has no cost report 
beginning in that fiscal year. For 
instance, a hospital’s cost reporting 
period may have started towards the 
end of FY 2012 but cover the duration 
of FY 2013. In these rare situations, we 
would use data from the cost report that 
spans both fiscal years in the Factor 3 
calculation for the latter fiscal year as 
the hospital would already have data 
from the preceding cost report that 
could be used to determine Factor 3 for 
the previous fiscal year. 

In FY 2019, we also continued to 
apply statistical trims to anomalous 
hospital CCRs using a similar 
methodology to the one adopted in the 
FY 2018 IPPS/LTCH PPS final rule (82 
FR 38217 through 38219), where we 
stated our belief that, just as we apply 
trims to hospitals’ CCRs to eliminate 
anomalies when calculating outlier 
payments for extraordinarily high cost 
cases (§ 412.84(h)(3)(ii)), it is 
appropriate to apply statistical trims to 
the CCRs on Worksheet S–10, Line 1, 
that are considered anomalies. 
Specifically, § 412.84(h)(3)(ii) states that 
the Medicare contractor may use a 
statewide CCR for hospitals whose 
operating or capital CCR is in excess of 
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3 standard deviations above the 
corresponding national geometric mean 
(that is, the CCR ‘‘ceiling’’). The 
geometric means for purposes of the 
Worksheet S–10 trim of CCRs and for 
purposes of § 412.84(h)(3)(ii) are 
separately calculated annually by CMS 
and published in the applicable sections 
of the proposed and final IPPS rules 
each year. We refer readers to the FY 
2019 IPPS/LTCH PPS final rule (83 FR 
41415) for a detailed description of the 
CCR trim methodology for purposes of 
the Worksheet S–10 trim of CCRs, 
which included calculating 3 standard 
deviations above the national geometric 
mean CCR for each of the applicable 
cost report years (FY 2014 and FY 2015) 
that were part of the Factor 3 
methodology for FY 2019. 

Similar in concept to the policy that 
we adopted for FY 2018, for FY 2019, 
we stated that we continued to believe 
that uncompensated care costs that 
represent an extremely high ratio of a 
hospital’s total operating expenses (such 
as the ratio of 50 percent used in the FY 
2018 IPPS/LTCH PPS final rule) may be 
potentially aberrant, and that using the 
ratio of uncompensated care costs to 
total operating costs to identify 
potentially aberrant data when 
determining Factor 3 amounts has merit. 
We noted that we had instructed the 
MACs to review situations where a 
hospital has an extremely high ratio of 
uncompensated care costs to total 
operating costs with the hospital, but 
also indicated that we did not intend to 
make the MACs’ review protocols 
public (83 FR 41416). Similarly, we 
believe that situations where there were 
extremely large dollar increases or 
decreases in a hospital’s uncompensated 
care costs when it resubmitted its FY 
2014 Worksheet S–10 or FY 2015 
Worksheet S–10 data, or when the data 
it had previously submitted were 
reprocessed by the MAC, may reflect 
potentially aberrant data and warrant 
further review. In the FY 2019 IPPS/ 
LTCH PPS proposed rule (83 FR 20399), 
we noted that our calculation of Factor 
3 for the final rule would be contingent 
on the results of the ongoing MAC 
reviews of hospitals’ Worksheet S–10 
data, and in the event those reviews 
necessitate supplemental data edits, we 
would incorporate such edits in the 
final rule for the purpose of correcting 
aberrant data. After the completion of 
the MAC reviews, we did not 
incorporate any additional edits to the 
Worksheet S–10 data that we did not 
propose in the FY 2019 IPPS/LTCH PPS 
proposed rule. We refer readers to the 
FY 2019 IPPS/LTCH PPS final rule (83 
FR 41416) for a detailed discussion of 

our policies for trimming aberrant data. 
In brief summary, in cases where a 
hospital’s uncompensated care costs for 
FY 2014 or FY 2015 were an extremely 
high ratio of its total operating costs, 
and the hospital could not justify the 
amount it reported, we determined the 
ratio of uncompensated care costs to the 
hospital’s total operating costs from 
another available cost report, and 
applied that ratio to the total operating 
expenses for the potentially aberrant 
fiscal year to determine an adjusted 
amount of uncompensated care costs. 
For example, if the FY 2015 cost report 
was determined to include potentially 
aberrant data, data from the FY 2016 
cost report would be used for the ratio 
calculation. In this case, the hospital’s 
uncompensated care costs for FY 2015 
would be trimmed by multiplying its FY 
2015 total operating costs by the ratio of 
uncompensated care costs to total 
operating costs from the hospital’s FY 
2016 cost report to calculate an estimate 
of the hospital’s uncompensated care 
costs for FY 2015 for purposes of 
determining Factor 3 for FY 2019. 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41416), for Indian Health 
Service and Tribal hospitals, subsection 
(d) Puerto Rico hospitals, and all- 
inclusive rate providers, we continued 
the policy we first adopted for FY 2018 
of substituting data regarding FY 2013 
low-income insured days for the 
Worksheet S–10 data when determining 
Factor 3. As we discussed in the FY 
2018 IPPS/LTCH PPS final rule (82 FR 
38209), the use of data from Worksheet 
S–10 to calculate the uncompensated 
care amount for Indian Health Service 
and Tribal hospitals may jeopardize 
these hospitals’ uncompensated care 
payments due to their unique funding 
structure. With respect to Puerto Rico 
hospitals, we indicated that we continue 
to agree with concerns raised by 
commenters that the uncompensated 
care data reported by these hospitals 
need to be further examined before the 
data are used to determine Factor 3 (82 
FR 38209). Finally, we acknowledged 
that the CCRs for all-inclusive rate 
providers are potentially erroneous and 
still in need of further examination 
before they can be used in the 
determination of uncompensated care 
amounts for purposes of Factor 3 (82 FR 
38212). For the reasons described earlier 
related to the impact of the Medicaid 
expansion beginning in FY 2014, we 
stated that we also continue to believe 
that it is inappropriate to calculate a 
Factor 3 using FY 2014 and FY 2015 
low-income insured days. Because we 
did not believe it was appropriate to use 
the FY 2014 or FY 2015 uncompensated 

care data for these hospitals and we also 
did not believe it was appropriate to use 
the FY 2014 or FY 2015 low-income 
insured days, we stated that the best 
proxy for the costs of Indian Health 
Service and Tribal hospitals, subsection 
(d) Puerto Rico hospitals, and all- 
inclusive rate providers for treating the 
uninsured continues to be the low- 
income insured days data for FY 2013. 
Accordingly, for these hospitals, we 
determined Factor 3 only on the basis of 
low-income insured days for FY 2013. 
We stated our belief that this approach 
was appropriate as the FY 2013 data 
reflect the most recent available 
information regarding these hospitals’ 
low-income insured days before any 
expansion of Medicaid. In addition, 
because we continued to use 1 year of 
insured low-income patient days as a 
proxy for uncompensated care and 
residents of Puerto Rico are not eligible 
for SSI benefits, we continued to use a 
proxy for SSI days for Puerto Rico 
hospitals consisting of 14 percent of the 
hospital’s Medicaid days, as finalized in 
the FY 2017 IPPS/LTCH PPS final rule 
(81 FR 56953 through 56956). 

Therefore, for FY 2019, we computed 
Factor 3 for each hospital by— 

Step 1: Calculating Factor 3 using the 
low-income insured days proxy based 
on FY 2013 cost report data and the FY 
2016 SSI ratio (or, for Puerto Rico 
hospitals, 14 percent of the hospital’s 
FY 2013 Medicaid days); 

Step 2: Calculating Factor 3 based on 
the FY 2014 Worksheet S–10 data; 

Step 3: Calculating Factor 3 based on 
the FY 2015 Worksheet S–10 data; and 

Step 4: Averaging the Factor 3 values 
from Steps 1, 2, and 3; that is, adding 
the Factor 3 values from FY 2013, FY 
2014, and FY 2015 for each hospital, 
and dividing that amount by the number 
of cost reporting periods with data to 
compute an average Factor 3 (or for 
Puerto Rico hospitals, Indian Health 
Service and Tribal hospitals, and all- 
inclusive rate providers, using the 
Factor 3 value from Step 1). 

We also amended the regulations at 
§ 412.106(g)(1)(iii)(C) by adding a new 
paragraph (5) to reflect the previously 
discussed methodology for computing 
Factor 3 for FY 2019. 

In the FY 2019 IPPS/LTCH PPS final 
rule, we noted that if a hospital does not 
have both Medicaid days for FY 2013 
and SSI days for FY 2016 available for 
use in the calculation of Factor 3 in Step 
1, we would consider the hospital not 
to have data available for the fiscal year, 
and would remove that fiscal year from 
the calculation and divide by the 
number of years with data. A hospital 
would be considered to have both 
Medicaid days and SSI days data 
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available if it reported zero days for 
either component of the Factor 3 
calculation in Step 1. However, if a 
hospital was missing data due to not 
filing a cost report in one of the 
applicable fiscal years, we would divide 
by the remaining number of fiscal years. 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41417), we noted that we 
did not make any proposals with respect 
to the development of Factor 3 for FY 
2020 and subsequent fiscal years. 
However, we noted that the previously 
discussed methodology would have the 
effect of fully transitioning the 
incorporation of data from Worksheet 
S–10 into the calculation of Factor 3 if 
used in FY 2020, and therefore, the use 
of low-income insured days would be 
phased out by FY 2020 if the same 
methodology were to be proposed and 
finalized for that year. We also indicated 
that it was possible that when we 
examine the FY 2016 Worksheet S–10 
data, we might determine that the use of 
multiple years of Worksheet S–10 data 
is no longer necessary in calculating 
Factor 3 for FY 2020. We stated that, 
given the efforts hospitals have already 
undertaken with respect to reporting 
their Worksheet S–10 data and the 
subsequent reviews by the MACs that 
had already been conducted prior to the 
development of the FY 2019 IPPS/LTCH 
PPS final rule, along with additional 
review work that might take place 
following the issuance of the FY 2019 
final rule, we might consider using 1 
year of Worksheet S–10 data as the basis 
for calculating Factor 3 for FY 2020. 

For new hospitals that did not have 
data for any of the three cost reporting 
periods used in the Factor 3 calculation 
for FY 2019, we continued to apply the 
new hospital policy finalized in the FY 
2014 IPPS/LTCH PPS final rule (78 FR 
50643). That is, the hospital would not 
receive either interim empirically 
justified Medicare DSH payments or 
interim uncompensated care payments. 
However, if the hospital is later 
determined to be eligible to receive 
empirically justified Medicare DSH 
payments based on its FY 2019 cost 
report, the hospital would also receive 
an uncompensated care payment 
calculated using a Factor 3, where the 
numerator is the uncompensated care 
costs reported on Worksheet S–10 of the 
hospital’s FY 2019 cost report, and the 
denominator is the sum of the 
uncompensated care costs reported on 
Worksheet S–10 of the FY 2015 cost 
reports for all DSH eligible hospitals 
(that is, the most recent year of the 3- 
year time period used in the 
development of Factor 3 for FY 2019). 
We noted that, given the time period of 
the data used to calculate Factor 3, any 

hospitals with a CCN established after 
October 1, 2015, would be considered 
new and subject to this policy. 

(3) Methodology for Calculating Factor 3 
for FY 2020 

(a) Use of Audited FY 2015 Data 

As discussed in the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19418 
through 19419), since the publication of 
the FY 2019 IPPS/LTCH PPS final rule, 
we have continued to monitor the 
reporting of Worksheet S–10 data in 
order to determine the most appropriate 
data to use in the calculation of Factor 
3 for FY 2020. As stated in the FY 2019 
IPPS/LTCH PPS final rule (83 FR 
41424), due to the overwhelming 
feedback from commenters emphasizing 
the importance of audits in ensuring the 
accuracy and consistency of data 
reported on the Worksheet S–10, we 
expected audits of the Worksheet S–10 
to begin in the Fall of 2018. The audit 
protocol instructions were still under 
development at the time of the FY 2019 
IPPS/LTCH PPS final rule; yet, we noted 
the audit protocols would be provided 
to the MACs in advance of the audit. 
Once the audit protocol instructions 
were complete, we began auditing the 
Worksheet S–10 data for selected 
hospitals in the Fall of 2018 so that the 
audited uncompensated care data from 
these hospitals would be available in 
time for use in the FY 2020 proposed 
rule. We chose to audit 1 year of data 
(that is, FY 2015) in order to maximize 
the available audit resources and not 
spread those audit resources over 
multiple years, potentially diluting their 
effectiveness. We chose to focus the 
audit on the FY 2015 cost reports 
primarily because this was the most 
recent year of data that we had broadly 
allowed to be resubmitted by hospitals, 
and many hospitals had already made 
considerable efforts to amend their FY 
2015 reports for the FY 2019 
rulemaking. We also considered that we 
had previously used the FY 2015 data 
as part of the calculation of the FY 2019 
uncompensated care payments; 
therefore, the data had previously been 
subject to public comment and scrutiny. 

Given that we have conducted audits 
of the FY 2015 Worksheet S–10 data and 
have previously used the FY 2015 data 
to determine uncompensated care 
payments, and the fact that the FY 2015 
data are the most recent data that we 
have allowed to be resubmitted to date, 
in the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19419), we stated 
that we believe, on balance, that the FY 
2015 Worksheet S–10 data are the best 
available data to use for calculating 
Factor 3 for FY 2020. However, as 

discussed in more detail later in the 
next section, we also considered using 
the FY 2017 data. In the proposed rule, 
we sought public comments on this 
alternative and stated that, based on the 
public comments we received, we could 
adopt this alternative in the FY 2020 
final rule. 

In the FY 2020 proposed rule, we 
recognized that, in FY 2019, we used 3 
years of data in the calculation of Factor 
3 in order to smooth over anomalies 
between cost reporting periods and to 
mitigate undue fluctuations in the 
amount of uncompensated care 
payments from year to year. However, 
we stated that, for FY 2020, we believe 
mixing audited and unaudited data for 
individual hospitals by averaging 
multiple years of data could potentially 
lead to a less smooth result, which is 
counter to our original goal in using 3 
years of data. As we stated in the 
proposed rule, to the extent that the 
audited FY 2015 data for a hospital are 
relatively different from its unaudited 
FY 2014 data and/or its unaudited FY 
2016 data, we potentially would be 
diluting the effect of our considerable 
auditing efforts and introducing 
unnecessary variability into the 
calculation if we continued to use 3 
years of data to calculate Factor 3. As an 
example, we noted that approximately 
10 percent of audited hospitals have 
more than a $20 million difference 
between their audited FY 2015 data and 
their unaudited FY 2016 data. 

Accordingly, in the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19419), 
we proposed to use a single year of 
Worksheet S–10 data from FY 2015 cost 
reports to calculate Factor 3 in the FY 
2020 methodology. We also noted that 
the proposed uncompensated care 
payments to hospitals whose FY 2015 
Worksheet S–10 data were audited 
represented approximately half of the 
proposed total uncompensated care 
payments for FY 2020. For purposes of 
the FY 2020 proposed rule, we used the 
most recent available HCRIS extract 
available, which was the HCRIS data 
updated through February 15, 2019. We 
stated in the proposed rule that we 
expected to use the March 2019 update 
of HCRIS for the final rule. 

Comment: Many commenters 
expressed support for CMS’ proposal to 
utilize FY 2015 Worksheet S–10 data to 
determine each hospital’s share of 
overall uncompensated care costs (UCC) 
in FY 2020. These commenters argued 
that data from the FY 2015 Worksheet 
S–10 are most appropriate for 
calculating Factor 3 because the data 
have been at least partially audited, and 
the audits result in data that are 
appropriate for use in determining 
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uncompensated care payments. These 
commenters reiterated the discussion in 
the proposed rule, in which we 
explained that the audited hospitals 
were projected to receive approximately 
50 percent of the total amount of the 
uncompensated care payments, and that 
CMS has afforded hospitals several 
opportunities to revise and resubmit FY 
2015 Worksheet S–10 data to make it 
more accurate. To this end, a 
commenter indicated that 
uncompensated care costs calculated 
from the FY 2015 cost reports for DSH- 
eligible hospitals had declined nearly 18 
percent between last year and this year 
as a result of amended data reported on 
the Worksheet S–10. These commenters 
believe that the corrective actions 
resulting from the FY 2015 Worksheet 
S–10 data audits outweigh the improved 
cost reporting instructions for the FY 
2017 Worksheet S–10. 

Conversely, many commenters 
opposed the proposed policy of using 1 
year of FY 2015 Worksheet S–10 data to 
determine UCC. These commenters 
asserted that the instructions for 
completing the FY 2015 Worksheet S– 
10 were unclear and confusing, 
resulting in incomplete and inaccurate 
uncompensated care data. They believe 
that since the audited hospitals 
represent only half of the proposed total 
uncompensated care payments for FY 
2020, the remaining half is highly 
susceptible to errors, due to the 
concerns with the instructions for the 
FY 2015 Worksheet S–10. In addition, 
many commenters voiced concerns with 
the auditing of the FY 2015 Worksheet 
S–10 data and opposed its use as a 
result of these concerns. Some 
commenters asserted that as a result of 
selective and inconsistent audits the FY 
2015 Worksheet S–10 data may not be 
reliable for some providers. 
Additionally, some commenters stated 
that the mixing of data from audited and 
unaudited hospitals results in an 
uneven playing field, harming those 
hospitals that were audited to the 
benefit of those that were not. Finally, 
some commenters believed that the FY 
2015 Worksheet S–10 data have already 
been used for FY 2019 uncompensated 
care payments and that more updated 
information needs to be used for FY 
2020. These commenters also stated that 
continuing to use FY 2015 Worksheet 
S–10 data as the source of UCC creates 
a substantial lag in compensating 
hospitals for charity care that was 
provided in prior years. 

Response: We thank commenters for 
their support of our proposal to use the 
FY 2015 Worksheet S–10 data to 
determine each hospital’s share of UCC 
in FY 2020. We also appreciate the 

input from commenters who disagreed 
with the proposal. Given that we have 
conducted audits of the FY 2015 
Worksheet S–10 data and have 
previously used the FY 2015 data to 
determine uncompensated care 
payments and the fact that the proposed 
uncompensated care payments to 
hospitals whose FY 2015 Worksheet S– 
10 data were audited represent 
approximately half of the total proposed 
uncompensated care payments for FY 
2020, we believe that, on balance, the 
FY 2015 Worksheet S–10 data are the 
best available data to use for calculating 
Factor 3 for FY 2020. In response to the 
comment that the FY 2015 Worksheet 
S–10 data are outdated, we note that at 
the time we began auditing the FY 2015 
Worksheet S–10 data in the Fall of 2018, 
the FY 2017 Worksheet S–10 data were 
incomplete as some hospitals were still 
submitting their cost reports. We chose 
to focus the audit on the FY 2015 cost 
reports primarily because this was the 
most recent year of data that we had 
broadly allowed to be resubmitted by 
hospitals, and many hospitals had 
already made considerable efforts to 
amend their FY 2015 reports prior to the 
FY 2019 rulemaking. We acknowledge 
that FY 2015 Worksheet S–10 data has 
not been audited for all hospitals . To 
the extent commenters believe that all 
hospitals’ Worksheet S–10 data must be 
audited for there to be ‘‘level playing 
field’’ and for the data to be appropriate 
to use for FY 2020, we do not agree. We 
note that it was not feasible to audit all 
hospitals’ FY 2015 report data for the 
FY 2020 rulemaking. The selection of 
hospitals for the FY 2015 Worksheet S– 
10 audits was based on a risk-based 
assessment process, which we believe 
was effective and appropriate. 
Regarding the commenter’s assertion 
that the FY 2015 Worksheet S–10 data 
became unreliable as a result of the 
audit selection, process and/or 
adjustments, we refer readers to the 
discussion below. With respect to the 
commenters’ concerns with Worksheet 
S–10 instructions for the FY 2015 cost 
reporting period, we refer readers to the 
discussion of these instructions in the 
later section on methodological 
considerations, where we address the 
comments related to the Worksheet S– 
10 instructions. We note that we will 
consider further commenters’ concerns 
regarding data lag in future rulemaking 
in the determination of the best 
available data to calculate Factor 3 for 
future years. 

Comment: A great number of 
commenters, whether in support of or in 
opposition to the proposed policy and 
the alternative considered, stated that as 

CMS moves from using a 3-year average 
to a single year of Worksheet S–10 data, 
the potential for anomalies and undue 
fluctuations in uncompensated care 
payments increases. Commenters stated 
that bad debt and charity write-offs can 
vary significantly from year to year for 
a given hospital, even if data are clean 
and accurate, and can cause large 
variations in uncompensated care 
payments. Several of these commenters 
questioned whether the proposal to 
move to a single year of the Worksheet 
S–10 data is a permanent decision by 
CMS, and many commenters 
recommended that CMS continue using 
a 3-year average to mitigate year-over- 
year volatility in uncompensated care 
payments, either now or in the future 
when additional years of audited 
Worksheet S–10 data become available. 
Some commenters remarked that the 
proposed CMS policy of relying on data 
from a single year increases the 
possibility of aberrant data from any 1 
year or any one provider skewing the 
distribution of uncompensated care 
payments. They stated that a 3-year 
average could offer a stop-gap approach 
by providing a transition to a major 
change in the distribution of 
uncompensated care payments. A 
number of commenters requested that, if 
CMS does move to using 1 year of 
Worksheet S–10 data to calculate Factor 
3, it also implement a stop-loss policy 
to protect hospitals that have a decrease 
of 5 to 10 percent in uncompensated 
care payments for any given year. 
Additionally, some commenters stated 
that there is variability in the amount of 
the per-discharge uncompensated care 
payment among hospitals, with the 
amount of the uncompensated care 
payment being higher than all other 
inpatient payments combined for some 
hospitals. These commenters 
recommended placing a limit on per- 
discharge uncompensated care 
payments, regardless of a hospital’s 
Factor 3. 

At the same time, other commenters 
stated that mixing audited and 
unaudited data is counterintuitive and 
would result in a poorly constructed 3- 
year average, in which the audited data 
would be diluted. Thus, many 
commenters believe that CMS should 
ultimately strive to average three years 
of audited data to determine hospitals’ 
UCC. In contrast, other commenters 
supported the use of 1 year of data 
rather than a 3-year average. A 
commenter stated that if a provider has 
UCC that are rapidly changing, a 3-year 
average makes for a slow response. 
Additionally, the commenter believed 
that using a 3-year average hurts the 
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newest of providers that don’t have a 
full complement of data to report. 

Response: We appreciate the 
commenters’ support for our proposal to 
use 1 year of Worksheet S–10 data, as 
well as the requests from some 
commenters that we continue to use a 
3-year average in the calculation of 
Factor 3 for FY 2020. Our primary 
reason for using a 3-year average in the 
past was to provide assurance that 
hospitals’ uncompensated care 
payments would remain reasonably 
stable and predictable, and less subject 
to unpredictable swings and anomalies 
in a hospital’s low-income insured days 
or reported uncompensated care costs 
between reporting periods. However, as 
we stated in the FY 2020 IPPS/LTCH 
PPS proposed rule (84 FR 19419), we 
believe that, for FY 2020, mixing 
audited and unaudited data for 
individual hospitals by averaging 
multiple years of data could potentially 
lead to a less smooth result, which is 
counter to our original goal in using 3 
years of data. To the extent that the 
audited FY 2015 data for a hospital are 
relatively different from its unaudited 
FY 2014, FY 2016, and/or FY 2017 data, 
we potentially would be diluting the 
effect of our considerable auditing 
efforts and introducing unnecessary 
variability into the calculation if we 
were to continue to use three years of 
data to calculate Factor 3. Still, given 
concerns raised by commenters 
regarding our proposal to use 1 year of 
data from the FY 2015 Worksheet S–10 
to calculate Factor 3 for FY 2020, CMS 
may consider returning to the use of a 
3-year average in rulemaking for future 
years, if appropriate. 

Regarding commenters’ 
recommendation that we adopt a stop- 
loss policy, we note that section 1886(r) 
does not provide CMS with authority to 
implement a stop-loss policy. Rather, 
section 1886(r)(2)(C) requires that we 
determine Factor 3 for each hospital 
based upon the ratio of the amount of 
uncompensated care furnished by the 
hospital compared to the 
uncompensated care furnished by all 
DSH-eligible hospitals, and there is no 
authority under section 1886(r) to adjust 
this amount. In the absence of such 
authority, we believe that the use of 
three years of data to determine Factor 
3 for FYs 2018 and 2019, as discussed 
in the FY 2018 and FY 2019 IPPS/LTCH 
PPS final rules, provided a mechanism 
that had the effect of smoothing the 
transition from the use of low-income 
insured days to the use of Worksheet S– 
10 data. However, as we explained in 
the FY 2020 IPPS/LTCH PPS proposed 
rule (84 FR 19419), for FY 2020, we 
believe mixing audited and unaudited 

data for individual hospitals by 
averaging multiple years of data could 
potentially lead to a less smooth result, 
which is counter to our original goal in 
using 3 years of data. When more years 
of audited data are available, we may 
consider returning to the use an average 
of more than 1 year (for example, a 3- 
year average), in rulemaking for future 
years. Regarding the comments 
recommending that CMS place a cap on 
the amount of per-discharge 
uncompensated care payments, we may 
consider the issue of per-discharge 
uncompensated care payments in future 
rulemaking including whether 
modifying the amount of interim 
uncompensated care payments would 
be administratively feasible in specific 
situations. 

Comment: Many commenters 
proposed alternative ways to blend prior 
years’ data for purposes of incorporating 
Worksheet S–10 data into the 
calculation of Factor 3. These 
alternative methodologies included 
suggestions to use data from the FY 
2014, FY 2015, FY 2016, and FY 2017 
Worksheet S–10 averaged together in 
various 3-year combinations, as well as 
suggestions to use later years when 
available. In addition to these 
suggestions, there were also commenters 
who supported the use of the FY 2015 
Worksheet S–10 data, or the FY 2017 
Worksheet S–10 data, but only in the 
context of an approach that also 
involved sources of data other than the 
Worksheet S–10. For example, some 
commenters recommended that CMS 
implement a blend utilizing low-income 
insured days, FY 2014 Worksheet S–10 
data, and audited FY 2015 Worksheet 
S–10 data to calculate uncompensated 
care payments in FY 2020. A number of 
commenters suggested using a blend 
consisting of two-thirds of the 
uncompensated care payments hospitals 
received in FY 2019 and one third of 
hospitals’ share of UCC based on the FY 
2017 Worksheet S–10 data. Similarly, 
other commenters suggested using a 
blend of one-third low-income days and 
two-thirds UCC, including but not 
limited to using updated SSI days or FY 
2019 Factor 3 shares, to calculate Factor 
3 for FY 2020, in order to reduce 
payment variability. Some commenters 
believed a SSI day based proxy would 
produce a better estimate of 
uncompensated care costs Although 
these alternative methodologies were 
not proposed by CMS, commenters 
believe that CMS would have the 
authority to adopt one of the blends 
proposed by commenters as a logical 
outgrowth of the policies discussed in 
the proposed rule. Some commenters 

believed that ultimately, CMS should 
develop a review process similar to the 
one used to determine the hospital wage 
index, under which by FY 2023, CMS 
would utilize fully audited Worksheet 
S–10 data from FY 2017, FY 2018, and 
FY 2019 to determine Factor 3. 

Response: We appreciate the 
comments regarding alternative ways to 
blend prior years’ data for purposes of 
incorporating Worksheet S–10 data into 
the calculation of Factor 3 and the 
suggestions for alternative methods for 
computing proxies for uncompensated 
care costs. However, as we stated in the 
FY 2020 IPPS/LTCH PPS proposed rule, 
we can no longer conclude that 
alternative data to the Worksheet S–10 
are available that are a better proxy for 
the costs of subsection (d) hospitals for 
treating individuals who are uninsured. 
As stated previously, we also believe 
that the FY 2015 Worksheet S–10 data 
are the best available data to use for 
calculating Factor 3 for FY 2020. As we 
continue to audit additional years of the 
Worksheet S–10 data and monitor the 
stability of uncompensated care 
payments, we may consider the use of 
multiple years of audited Worksheet S– 
10 data in rulemaking for future years. 
Regarding the comments recommending 
that CMS develop an audit process 
similar to hospital wage index reviews, 
we refer readers to the discussion 
below, which addresses the comments 
and suggestions on the audit process. 

Comment: The auditing process for 
the FY 2015 Worksheet S–10 was a 
common topic within the public 
comments, and many commenters 
raised concerns regarding the audit 
process, in general, as well as with 
specific adjustments. Some commenters 
believed that auditing FY 2016 data 
would have been more effective than 
auditing FY 2015 data, because 
hospitals would have had an additional 
year of experience in understanding the 
reporting requirements and refining 
their data, resulting in fewer occasions 
for subjective audit differences. Another 
commenter expressed concern that the 
roughly 600 providers that were audited 
represented only approximately 25 
percent of those eligible to receive 
Medicare DSH. Although some 
commenters acknowledged that these 
roughly 600 providers represented a 
large share of the total amount of 
uncompensated care payments, others 
observed that this sample of audited 
hospitals resulted in the proposed use of 
both audited and unaudited data for FY 
2020. Some commenters believed that 
our proposal to use a mix of audited and 
unaudited FY 2015 data to be ‘‘arbitrary 
and capricious’’ and beyond the 
agency’s legal authority. Other 
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commenters believe that this mixture of 
data was disadvantageous to audited 
hospitals, to the benefit of those not 
audited. 

A commenter believed that the 
auditing process for the FY 2015 
Worksheet S–10 data was subjective and 
biased against providers with either 
high uncompensated care costs or with 
uncompensated care costs that may 
have changed significantly for good 
reason. Some commenters asserted that 
the audits lacked standardization, and 
that there were inconsistencies in the 
review adjustments made by the MACs 
and/or subcontractors, as well as 
variation across MACs in 
documentation requirements. According 
to these commenters, MACs made 
inconsistent adjustments across audited 
hospitals’ UCC because they did not 
apply CMS’s audit guidelines in a 
standardized and comprehensive 
manner. In addition, some commenters 
stated that cost report instructions still 
need to be clarified for issues that were 
addressed in the guidance included in 
the Worksheet S–10 Q&A issued 
following the FY 2018 final rule and in 
the audit protocols, and stated that the 
data elements needed for the audits 
should also be spelled out, like those 
required for bad debt logs. 

Many commenters asserted that the 
audits of the FY 2015 Worksheet S–10 
data were intense and rushed. Some 
commenters asserted that audit 
adjustments seemed inconsistent with 
the Worksheet S–10 instructions and 
were beyond the scope of the audit and 
the authority of the MACs. Examples of 
the types of concerns raised regarding 
the adjustments, include assertions that 
the adjustments were made under tight 
deadlines without providing hospitals 
the opportunity to review or appeal 
MAC decisions and that MACs made 
adjustments based on their own 
interpretation of language in hospitals’ 
financial assistance policies, including 
disallowing discounts given to 
uninsured patients under the hospital’s 
own financial assistance policy. The 
commenters believed these issues were 
a result of the MACs’ lack of training 
and/or understanding of the charity care 
process. The issue of adjustments to 
charity care amounts for copayments 
was also prevalent among the comments 
related to adjustments. Commenters also 
described MAC adjustments related to 
increases made to expected patient 
payment amounts in Line 22 of 
Worksheet S–10 such that expected 
payments for patients provided with 
uninsured discounts exceeded the 
computed cost for charity care, in 
contradiction of what providers actually 
experience. (For example, some 

hospitals believed the expected 
payment amount would usually become 
bad debt in a future cost report.) 
Commenters also raised a concern that 
sizeable adjustments to the 
uncompensated care costs reported by a 
hospital were often based on 
extrapolations from small samples of 
hospital data. 

Despite these perceived audit-related 
concerns and issues, many commenters 
were supportive of CMS’ efforts in the 
continued auditing of Worksheet S–10 
data and applauded the efforts to 
improve the data accuracy and integrity. 
Many commenters also recommended 
auditing the FY 2017 Worksheet S–10 
data for use in FY 2021 rulemaking. 
Commenters also provided 
recommendations for future audits. 
They suggested that CMS audit all 
hospitals and utilize a single auditor, or 
at least establish and enforce a formal 
and uniform audit process, similar to 
the desk reviews conducted for the 
purposes of the wage index. 
Commenters requested that the 
standardized audit process include 
standardized timelines for information 
submission with adequate lead time, 
standardized documentation to meet 
information requirements, and adequate 
communication about expectations. 
Several commenters also urged CMS to 
consider targeting specific data 
elements, reducing the scope of the 
audits to reduce the burden placed on 
providers, and making audit 
instructions publicly available to 
improve accuracy in reporting and make 
the interpretation of audit guidelines by 
the MACs and providers more 
consistent. These commenters claimed 
that not making audit instructions 
public only results in the various MACs 
and providers taking different 
interpretations of CMS audit guidance, 
which results in inconsistent reporting. 

In addition, some commenters 
requested that CMS make public the 
results of the audits of the FY 2015 
Worksheet S–10 data so that all 
providers might benefit from the lessons 
learned. Other commenters suggested 
using findings from the audits to 
develop outreach and educational 
materials for providers. Some 
commenters requested that CMS 
provide examples of acceptable 
language for financial assistance 
policies to increase the reliability of 
provider reporting and MAC review, in 
light of the adjustments that have been 
made as a result of MAC interpretation 
of language in some hospitals’ financial 
assistance policies. 

Many commenters, particularly those 
that believed that claims sampling, 
extrapolations, determination of 

adjustments, and the impact of 
adjustments were different across 
hospitals subject to review of the FY 
2015 Worksheet S–10 data, 
recommended that CMS consider 
statistical relevance and apply standard 
extrapolation in finding thresholds to 
ensure audit consistency across all 
providers. 

Finally, a number of commenters 
expressed the need for an appeals 
process and recommended the use of an 
experienced third party to mediate audit 
adjustment disputes. 

Response: We thank commenters for 
their feedback on the audits of the FY 
2015 Worksheet S–10 data. As we stated 
in the FY 2019 IPPS/LTCH PPS final 
rule, due to the overwhelming feedback 
from commenters emphasizing the 
importance of audits in ensuring the 
accuracy and consistency of data 
reported on the Worksheet S–10, we 
expected audits of the Worksheet S–10 
to begin in the Fall of 2018. The audit 
protocol instructions were still under 
development at the time of the FY 2019 
IPPS/LTCH PPS final rule; yet, we noted 
the audit protocols would be provided 
to the MACs in advance of the audit. 
Once the audit protocol instructions 
were complete, we began auditing the 
Worksheet S–10 data for selected 
hospitals in the Fall of 2018 so that the 
audited uncompensated care data from 
these hospitals would be available in 
time for use in the FY 2020 proposed 
rule. As discussed in the FY 2020 IPPS/ 
LTCH PPS proposed rule, we chose to 
audit 1 year of data (that is, FY 2015) 
in order to maximize the available audit 
resources and not spread those audit 
resources over multiple years, 
potentially diluting their effectiveness. 
At that time, the FY 2016 Worksheet S– 
10 data and the FY 2017 Worksheet S– 
10 data were incomplete, as not all 
providers would necessarily have 
submitted those cost reports. We 
therefore chose to focus the audit on the 
FY 2015 cost reports primarily because 
this was the most recent year of data 
that we had broadly allowed to be 
resubmitted by hospitals, and many 
hospitals had already made 
considerable efforts to amend their FY 
2015 reports prior to their use for the FY 
2019 rulemaking. We also considered 
that we had previously used the FY 
2015 data as part of the calculation of 
the FY 2019 uncompensated care 
payments; therefore, the data had 
previously been subject to public 
comment and scrutiny. We note again 
that, while limited resources meant that 
auditing all hospitals was not feasible, 
the proposed uncompensated care 
payments to hospitals whose FY 2015 
Worksheet S–10 data were audited 
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represented a significant portion 
(approximately half) of the total 
proposed uncompensated care 
payments for FY 2020. As a result, we 
have more confidence in the accuracy of 
the FY 2015 data, as a whole, from the 
combined efforts from hospitals, who 
may not have been part of audit 
selection but resubmitted cost reports, 
as well as the results of the audits of the 
FY 2015 reports, in contrast to the data 
for later years which have not yet been 
audited, at this time. 

As acknowledged by some 
commenters, we believe that the audits 
of the FY 2015 Worksheet S–10 data 
have resulted in improvements to the 
accuracy and integrity of reported 
hospital uncompensated care costs. We 
acknowledge that some hospitals have 
raised concerns with the audit process 
for Worksheet S–10 of the FY 2015 cost 
reports. With respect to the comments 
raising concerns regarding the 
timeframe of audits, it is not generally 
possible for providers to have 
extensions for additional time, during 
the audit process, as that would lead to 
excessive administrative inefficiencies 
and potentially delay the timeline for 
completing the audits across all audited 
providers. We strive for increased 
standardization as MACs continue to 
gain experience with these audits. 
Regarding the adjustments made by 
MACs during audits, when a provider 
has no documentation or insufficient 
documentation to support the 
information reported on its Worksheet 
S–10, then the MAC must adjust the 
information reported on the applicable 
lines to reflect only those 
uncompensated care costs that can be 
documented. This approach is necessary 
in order to be equitable to other 
hospitals that did maintain adequate 
documentation to support their reported 
uncompensated care information. 

Regarding comments on the 
instructions for reporting on the 
Worksheet S–10 in effect for FY 2015, 
especially compared to the reporting 
instructions that were effective for cost 
reporting periods beginning on or after 
October 1, 2016, and how some of the 
FY 2015 report adjustments would not 
have been necessary if CMS had chosen 
as an alternative to audit the FY 2017 
reports, we recognize that there were 
many comments and suggestions on the 
cost report instructions and/or auditing 
process of Worksheet S–10 data for FY 
2015 reports. CMS strives to use the 
lessons learned from the audits of the 
FY 2015 data to improve the 
instructions and/or audits of Worksheet 
S–10 data in the future. For example, in 
recognition of the importance of 
additional audits and to allow for 

additional lead time, the audits of the 
FY 2017 Worksheet S–10 data have 
already begun and are currently in 
progress. 

Regarding commenters’ requests that 
CMS release the audit instructions, as 
noted in the FY 2017 IPPS/LTCH PPS 
final rule (81 FR 56964), we stated that 
we do not make the MACs’ review 
protocol public, as all CMS desk review 
and audit protocols are confidential and 
are for CMS and MAC use only. 
However, we will continue to work with 
stakeholders to address their concerns 
regarding the accuracy and consistency 
of data reported on the Worksheet S–10 
through provider education and further 
refinement of the instructions for the 
Worksheet S–10 as appropriate. 
Regarding the comments requesting that 
we establish an appeal process, we note 
that for the reasons discussed 
previously, we have confidence in the 
reviews of FY 2015 reports. Moreover, 
we believe that the audit process will 
continue to improve. As a result, we do 
not believe, on balance, that the creation 
of an appeals process justifies an 
additional delay in the use of an entire 
year’s Worksheet S–10 data at this time. 
We may consider this topic further in 
the future as we gain more experience 
with the use of Worksheet S–10 data in 
determining uncompensated care 
payments. 

After consideration of the public 
comments we received, we are 
finalizing our proposal to use the FY 
2015 Worksheet S–10 cost report data in 
the methodology of Factor 3, as 
discussed further in later sections. 

(b) Alternative Considered to Use FY 
2017 Data 

Although we proposed to use 
Worksheet S–10 data from the FY 2015 
cost reports, in the proposed rule we 
acknowledged that some hospitals 
raised concerns regarding some of the 
adjustments made to the FY 2015 cost 
reports following the audits of these 
reports (for example, adjustments made 
to Line 22 of Worksheet S–10). These 
hospitals contend that there are issues 
regarding the instructions in effect for 
FY 2015, especially compared to the 
reporting instructions that were 
effective for cost reporting periods 
beginning on or after October 1, 2016, 
and certain adjustments would not have 
been made if CMS had chosen as an 
alternative to audit the FY 2017 reports. 

Accordingly, in the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19419), 
we sought public comments on whether 
the changes in the reporting instructions 
between the FY 2015 cost reports and 
the FY 2017 cost reports have resulted 
in a better common understanding 

among hospitals of how to report 
uncompensated care costs and 
improved relative consistency and 
accuracy across hospitals in reporting 
these costs. We also sought public 
comments on whether, due to the 
changes in the reporting instructions, 
we should use a single year of 
uncompensated care cost data from the 
FY 2017 reports, instead of the FY 2015 
reports, to calculate Factor 3 for FY 
2020. We note that we did not propose 
to use FY 2016 reports because the 
reporting instructions for that year were 
similar to the reporting instructions for 
the FY 2015 reports. In the proposed 
rule, we stated that if, based on the 
public comments received, we were to 
adopt a final policy in which we use 
Worksheet S–10 data from the FY 2017 
cost reports to determine Factor 3 for FY 
2020, we would also expect to use the 
March 2019 update of HCRIS for the 
final rule. 

Under the alternative on which we 
sought public comment, the FY 2017 
Worksheet S–10 data would be used 
instead of the FY 2015 Worksheet S–10 
data, but, in general, the proposed 
Factor 3 methodology would be 
unchanged. In the proposed rule, we 
explained that the limited 
circumstances where the methodology 
would need to differ from the proposed 
methodology using FY 2015 data, if we 
were to adopt the alternative of using 
FY 2017 data in the final rule based on 
the public comments received, were 
outlined in section IV.F.4.c.(3)(d) of the 
preamble of the proposed rule 
(Methodological Considerations for 
Calculating Factor 3). We specified that 
if an aspect of the proposed 
methodology did not specifically 
indicate that we would modify it under 
the alternative considered, that aspect of 
the methodology would be unchanged, 
regardless of whether we were to use FY 
2015 data or FY 2017 data. We note that 
in the proposed rule we provided all of 
the same public information regarding 
the alternative considered, including the 
Factor 3 values for each hospital and the 
impact information, that we provided 
for our proposal to use FY 2015 data. 

Comment: Many commenters who 
opposed the use of FY 2015 Worksheet 
S–10 data supported the use of the 
alternative approach of using FY 2017 
Worksheet S–10 data to determine 
Factor 3 for FY 2020. In general, 
supporters of the alternative policy 
believe that the increased clarity in the 
cost reporting instructions in place for 
the FY 2017 Worksheet S–10 outweighs 
the benefit derived from the audit work 
performed on a subset of the FY 2015 
data. These commenters believe that FY 
2017 Worksheet S–10 data were 
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reported based on revised and improved 
instructions established through 
Transmittal 11, which some 
commenters indicated were easier to 
follow and improved providers’ 
reporting of UCC. Specifically, 
commenters stated that the new 
instructions to report charity care based 
on write-off dates, consistent with 
reporting of bad debt based write-off 
dates, are less confusing and use 
hospital financial data that are more 
commonly available to hospital 
personnel. These commenters provided 
analyses which indicated that there are 
fewer reporting errors using the FY 2017 
Worksheet S–10 instructions than the 
FY 2015 Worksheet S–10 instructions, 
in particular regarding reporting of high 
amounts of charity care coinsurance and 
deductibles. Specifically, a commenter 
asserted that fewer hospitals reported 
coinsurance and deductible amounts 
greater than 25 percent of total charity 
care charges on the FY 2017 Worksheet 
S–10 than on the FY 2015 Worksheet S– 
10. Other commenters believe that using 
data from the FY 2017 Worksheet S–10 
would better address the issue of data 
lag, which could be a concern with the 
FY 2015 data. 

In contrast, other commenters stated 
that FY 2017 Worksheet S–10 data may 
benefit from improvements in cost 
reporting instructions but with 
unknown precision. That is, the 
commenters stated that the FY 2017 
data have not yet been audited, pointed 
to analyses that identify cases in which 
hospitals’ uncompensated care costs 
account for more than 50 percent of 
their total operating expenses, and 
suggested that these data aberrancies 
indicate that the use of unaudited data 
is not appropriate. Furthermore, these 
commenters stated that there is no 
indication that providers whose FY 
2015 Worksheet S–10 data were not 
audited would have been given the 
guidance necessary to improve the 
accuracy of their FY 2017 data, nor is 
there any indication that providers 
whose FY 2015 data were audited had 
the time to make corrections when filing 
their FY 2017 cost reports. Furthermore, 
a commenter expressed concern that the 
instructions for Worksheet S–10 had 
changed for FY 2017 in a way that 
created an incentive for hospitals to 
inflate charges, while other commenters 
stated that implementing new 
instructions is problematic as a general 
matter, as providers have varied 
interpretations of how to report data 
every time instructions change. 

Some commenters further reflected 
that the Worksheet S–10 instructions 
have been revised several times in the 
last few years, and so the use of data 

from the FY 2017 Worksheet S–10 
should be delayed until there are final 
and consistent instructions and the data 
have been reviewed. These commenters 
pointed specifically to problems with 
the reporting of coinsurance and 
deductibles in FY 2017, as well as 
significant increases in uncompensated 
care costs for some hospitals between 
FY 2015 and FY 2017. The commenters 
believe that these problems provide an 
example of the residual misreporting of 
data that remains even after the issuance 
of improved cost reporting instructions 
for FY 2017. Furthermore, commenters 
stated that only trims and some recent 
requests to some hospitals for additional 
information regarding potentially 
aberrant data had occurred for the FY 
2017 data, and it was unclear to the 
commenters whether CMS would 
receive a timely response to these 
requests for use as part of this 
rulemaking. However, many 
commenters believed that the FY 2017 
Worksheet S–10 data, once audited, 
would be appropriate for use in 
calculating Factor 3. These commenters 
recommended that CMS begin the 
auditing process as soon as possible and 
incorporate audited FY 2017 data into 
the methodology for FY 2021. 

Response: We appreciate the input 
from commenters who expressed their 
support for the alternative policy of 
using the FY 2017 Worksheet S–10 data 
to determine each hospital’s share of 
UCC in FY 2020. As noted in the FY 
2019 IPPS/LTCH PPS final rule, on 
September 29, 2017, we issued 
Transmittal 11, which clarified the 
definitions and instructions for 
reporting uncompensated care, non- 
Medicare bad debt, non-reimbursed 
Medicare bad debt, and charity care, as 
well as modified the calculations 
relative to uncompensated care costs 
and added edits to improve the integrity 
of the data reported on Worksheet S–10. 
We agree that these revisions have 
improved the reporting of 
uncompensated care costs. However, 
due to the feedback from commenters in 
response to last year’s proposed rule 
and also in response to the FY 2020 
IPPS/LTCH PPS proposed rule, 
emphasizing the importance of audits in 
ensuring the accuracy and consistency 
of data reported on the Worksheet S–10, 
we believe that the FY 2017 Worksheet 
S–10 data should be audited before they 
are used in determining Factor 3. To 
this end, we began auditing the FY 2017 
Worksheet S–10 data in July 2019, with 
the goal having the FY 2017 audited 
data available for future rulemaking. 

(c) Definition of ‘‘Uncompensated Care’’ 

We continue to believe that the 
definition of ‘‘uncompensated care’’ first 
adopted in FY 2018 when we started to 
incorporate data from Worksheet S–10 
into the determination of Factor 3 and 
used again in FY 2019 is appropriate, as 
it incorporates the most commonly used 
factors within uncompensated care as 
reported by stakeholders, namely, 
charity care costs and bad debt costs, 
and correlates to Line 30 of Worksheet 
S–10. Therefore, in the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19419), 
we proposed that, for purposes of 
determining uncompensated care costs 
and calculating Factor 3 for FY 2020, 
‘‘uncompensated care’’ would continue 
to be defined as the amount on Line 30 
of Worksheet S–10, which is the cost of 
charity care (Line 23) and the cost of 
non-Medicare bad debt and non- 
reimbursable Medicare bad debt (Line 
29). 

Comment: Several commenters 
supported the proposed definition of 
uncompensated care as charity care plus 
non-Medicare bad debt and non- 
reimbursable Medicare bad debt. 
However, as in the past, some 
commenters suggested that 
uncompensated care should include 
shortfalls from Medicaid, CHIP, and 
State and local indigent care programs, 
as the commenters believed these 
inclusions would make the distribution 
of uncompensated care payments more 
equitable. As a result, several of these 
commenters urged CMS to use 
Worksheet S–10, Line 31 to identify a 
hospital’s share of uncompensated care 
costs rather than Line 30, as Line 31 
includes Medicaid unreimbursed costs. 
The commenters stated that the purpose 
of uncompensated care payments is to 
partially subsidize unmet costs for 
treating low-income patients and the 
exclusion of Medicaid shortfalls 
exacerbates the problems faced by 
hospitals in states with lower Medicaid 
rates and locks in financing inequities 
that currently exist. 

Furthermore, commenters stated their 
view that excluding Medicaid shortfalls 
from the definition of uncompensated 
care severely penalizes hospitals that 
care for large numbers of Medicaid 
patients because many States do not 
fully cover the costs associated with 
newly insured Medicaid recipients. 
Commenters believed that patients 
covered by Medicaid may still have 
uncompensated care costs. Some 
commenters believe that under the 
proposed policy, which did not include 
Medicaid shortfalls in the definition of 
uncompensated care costs, Medicare 
would significantly subsidize those 
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States with Medicaid payment rates that 
cover the cost of care relative to those 
with lower Medicaid payment rates that 
do not cover the cost of care. The 
commenters indicated that this concern 
is further compounded if a state has 
higher Medicaid enrollment either 
because it has expanded its Medicaid 
program under the Affordable Care Act, 
has more permissive Medicaid 
eligibility criteria, or simply has a high 
proportion of its citizens that qualify for 
Medicaid. Finally, some commenters 
believed that Worksheet S–10 provides 
an incomplete picture of Medicaid 
shortfalls and should be revised to 
instruct hospitals to deduct inter- 
governmental transfers, certified public 
expenditures, and provider taxes from 
their Medicaid revenue. 

Response: In response to the 
comments regarding Medicaid 
shortfalls, we recognize commenters’ 
concerns but continue to believe there 
are compelling arguments for excluding 
Medicaid shortfalls from the definition 
of uncompensated care, including the 
fact that several key stakeholders, such 
as MedPAC, do not consider Medicaid 
shortfalls in their definition of 
uncompensated care, and that it is most 
consistent with section 1886(r)(2) of the 
Act for Medicare uncompensated care 
payments to target hospitals that incur 
a disproportionate share of 
uncompensated care for patients with 
no insurance coverage. Conceptual 
issues aside, we note that even if we 
were to adjust the definition of 
uncompensated care to include 
Medicaid shortfalls, this would not be a 
feasible option at this time due to 
computational limitations. Specifically, 
computing such shortfalls is 
operationally problematic because 
Medicaid pays hospitals a single DSH 
payment that in part covers the 
hospital’s costs in providing care to the 
uninsured and in part covers estimates 
of the Medicaid ‘‘shortfalls.’’ Therefore, 
it is not clear how CMS would 
determine how much of the ‘‘shortfall’’ 
is left after the Medicaid DSH payment 
is made. In addition, in some States, 
hospitals return a portion of their 
Medicaid revenues to the State via 
provider taxes, making the computation 
of ‘‘shortfalls’’ even more complex. 

We refer readers to the next section 
for our responses to additional 
comments on the Worksheet S–10 cost 
report instructions. In general, we will 
attempt to address commenters’ 
concerns through future cost report 
clarifications to further improve and 
refine the information that is reported 
on Worksheet S–10 in order to support 
collection of the information necessary 

to implement section 1886(r)(2) of the 
Act. 

Accordingly, after consideration of 
the public comments we received and 
for the reasons discussed in the 
proposed rule and previously in this 
final rule, we are finalizing our proposal 
to define uncompensated care costs as 
the amount on Line 30 of Worksheet S– 
10, which is the cost of charity care 
(Line 23) and the cost of non-Medicare 
bad debt and non-reimbursable 
Medicare bad debt (Line 29). 

(d) Methodological Considerations for 
Calculating Factor 3 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19419 through 
19422), we proposed to continue the 
merger policies that were finalized in 
the FY 2015 IPPS/LTCH PPS final rule 
(79 FR 50020). In addition, we proposed 
to continue the policy that was finalized 
in the FY 2018 IPPS/LTCH PPS final 
rule of annualizing uncompensated care 
cost data reported on the Worksheet S– 
10 if a hospital’s cost report does not 
equal 12 months of data. 

We proposed to modify the new 
hospital policy first adopted in the FY 
2014 IPPS/LTCH PPS final rule (78 FR 
50643) and continued through the FY 
2019 IPPS/LTCH PPS final rule (83 FR 
41417), for new hospitals that do not 
have data for the cost reporting period(s) 
used in the proposed Factor 3 
calculation. As we discussed in the 
proposed rule, for FY 2020, new 
hospitals that are projected to be eligible 
for Medicare DSH will receive interim 
empirically justified DSH payments. 
Generally, new hospitals do not yet 
have available data to project their 
eligibility for DSH payments because 
there is a lag until the SSI ratio and the 
Medicaid ratio become available. 
However, we noted that there are some 
new hospitals (that is, hospitals with 
CCNs established after October 1, 2015) 
that have a preliminary projection of 
being eligible for DSH payments based 
on their most recent available DSH 
percentages. Because these hospitals do 
not have a FY 2015 cost report to use 
in the Factor 3 calculation and the 
projection of eligibility for DSH 
payments is still preliminary, we 
proposed that the MAC would make a 
final determination concerning whether 
the hospital is eligible to receive 
Medicare DSH payments at cost report 
settlement based on its FY 2020 cost 
report. We stated if the hospital is 
ultimately determined to be eligible for 
Medicare DSH payments for FY 2020, 
the hospital would receive an 
uncompensated care payment 
calculated using a Factor 3, where the 
numerator is the uncompensated care 

costs reported on Worksheet S–10 of the 
hospital’s FY 2020 cost report, and the 
denominator is the sum of the 
uncompensated care costs reported on 
Worksheet S–10 of the FY 2015 cost 
reports for all DSH-eligible hospitals. 
This denominator would be the same 
denominator that is determined 
prospectively for purposes of 
determining Factor 3 for all DSH- 
eligible hospitals, excluding Puerto Rico 
hospitals and Indian Health Service and 
Tribal hospitals. The new hospital 
would not receive interim 
uncompensated care payments before 
cost report settlement because we would 
have no FY 2015 uncompensated care 
data on which to determine what those 
interim payments should be. We noted 
that, given the time period of the data 
we proposed to use to calculate Factor 
3, any hospitals with a CCN established 
on or after October 1, 2015, would be 
considered new and subject to this 
policy. However, we stated that under 
the alternative policy considered of 
using FY 2017 data, we would modify 
the new hospital policy, such that any 
hospital with a CCN established on or 
after October 1, 2017, would be 
considered new and subject to this 
policy with conforming changes to 
provide for the use of FY 2017 
uncompensated care data. 

As discussed in the proposed rule, we 
have received questions regarding the 
new hospital policy for new Puerto Rico 
hospitals. In FY 2018 and FY 2019, 
Factor 3 for all Puerto Rico hospitals, 
including new Puerto Rico hospitals, 
was based on the low-income insured 
proxy data. Under this approach, the 
MAC will calculate a Factor 3 for new 
Puerto Rico hospitals at cost report 
settlement for the applicable fiscal year 
using the Medicaid days from the 
hospital’s cost report and the SSI day 
proxy (that is, 14 percent of the 
hospital’s Medicaid days) divided by 
the low-income insured proxy data 
denominator that was established for 
that fiscal year. For FY 2020, we 
proposed that Puerto Rico hospitals that 
do not have a FY 2013 report would be 
considered new hospitals and would be 
subject to the proposed new hospital 
policy, as previously discussed. 
Specifically, the numerator would be 
the uncompensated care costs reported 
on Worksheet S–10 of the hospital’s FY 
2020 cost report and the denominator 
would be the same denominator that is 
determined prospectively for purposes 
of determining Factor 3 for all DSH- 
eligible hospitals. As we stated in the 
proposed rule, we believe the notice of 
our intent in the proposed rule will 
provide sufficient time for all new 
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Puerto Rico hospitals to take the steps 
necessary to ensure that their 
uncompensated care costs for FY 2020 
are accurately reported on their FY 2020 
Worksheet S–10. In addition, we 
indicated that we expect MACs to 
review FY 2020 reports from new 
hospitals, as necessary, which will 
address past commenters’ concerns 
regarding the need for further review of 
Puerto Rico hospitals’ uncompensated 
care data before the data are used to 
determine Factor 3. Therefore, we stated 
our belief that the uncompensated care 
costs reported on the FY 2020 
Worksheet S–10 for new Puerto Rico 
hospitals are the best available and most 
appropriate data to use to calculate 
Factor 3 for these hospitals. We 
indicated this proposal would also 
allow our new hospital policy to be 
more uniform, given that Worksheet S– 
10 would be the source of the 
uncompensated care cost data across all 
new hospitals. 

For Indian Health Service and Tribal 
hospitals and subsection (d) Puerto Rico 
hospitals that have a FY 2013 cost 
report, we proposed to adapt the policy 
first adopted for the FY 2018 
rulemaking regarding FY 2013 low- 
income insured days when determining 
Factor 3. As we discussed in the FY 
2018 IPPS/LTCH PPS final rule (82 FR 
38209), the use of data from Worksheet 
S–10 to calculate the uncompensated 
care amount for Indian Health Service 
and Tribal hospitals may jeopardize 
these hospitals’ uncompensated care 
payments due to their unique funding 
structure. With respect to Puerto Rico 
hospitals that would not be subject to 
the proposed new hospital policy, we 
explained that we continue to agree 
with concerns raised by commenters 
that the uncompensated care data 
reported by these hospitals need to be 
further examined before the data are 
used to determine Factor 3. 
Accordingly, for these hospitals, we 
proposed to determine Factor 3 based 
on Medicaid days from FY 2013 and the 
most recent update of SSI days. The 
aggregate amount of uncompensated 
care that is used in the Factor 3 
denominator for these hospitals would 
continue to be based on the low-income 
patient proxy; that is, the aggregate 
amount of uncompensated care 
determined for all DSH eligible 
hospitals using the low-income insured 
days proxy. We indicated that we 
believe this approach is appropriate 
because the FY 2013 data reflect the 
most recent available information 
regarding these hospitals’ Medicaid 
days before any expansion of Medicaid. 
At the time of development of the 

proposed rule, for modeling purposes, 
we computed Factor 3 for these 
hospitals using FY 2013 Medicaid days 
and the most recent available FY 2017 
SSI days. In addition, because we 
proposed to continue to use 1 year of 
insured low-income patient days as a 
proxy for uncompensated care for 
Puerto Rico hospitals and residents of 
Puerto Rico are not eligible for SSI 
benefits, we proposed to continue to use 
a proxy for SSI days for Puerto Rico 
hospitals, consisting of 14 percent of a 
hospital’s Medicaid days, as finalized in 
the FY 2017 IPPS/LTCH PPS final rule 
(81 FR 56953 through 56956). 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41417), we noted that 
further examination of the CCRs for all- 
inclusive rate providers was necessary 
before we considered incorporating 
Worksheet S–10 into the Factor 3 
calculation for these hospitals. In the FY 
2020 IPPS/LTCH PPS proposed rule (84 
FR 19420), we stated that we had 
examined the CCRs from the FY 2015 
cost reports and believe the risk that all- 
inclusive rate providers will have 
aberrant CCRs and, consequently, 
aberrant uncompensated care data, is 
mitigated by the proposal to apply trim 
methodologies for potentially aberrant 
uncompensated care costs for all 
hospitals. Therefore, we stated that we 
believe it is no longer necessary to 
propose specific Factor 3 policies for 
all-inclusive rate providers. 

As discussed in the proposed rule, 
because we proposed to use 1 year of 
cost report data, as opposed to averaging 
3 cost report years, it is also no longer 
necessary to propose to apply a scaling 
factor to the Factor 3 of all DSH eligible 
hospitals similar to the scaling factor 
that was finalized in the FY 2018 IPPS/ 
LTCH PPS final rule (82 FR 38214) and 
also applied in the FY 2019 IPPS/LTCH 
PPS final rule. The primary purpose of 
the scaling factor was to account for the 
averaging effect of the use of 3 years of 
data on the Factor 3 calculation. 

However, in the FY 2020 IPPS/LTCH 
PPS proposed rule, we did propose to 
continue certain other policies finalized 
in the FY 2019 IPPS/LTCH PPS final 
rule, specifically: (1) For providers with 
multiple cost reports, beginning in the 
same fiscal year, using the longest cost 
report and annualizing Medicaid data 
and uncompensated care data if a 
hospital’s cost report does not equal 12 
months of data; (2) in the rare case 
where a provider has multiple cost 
reports, beginning in the same fiscal 
year, but one report also spans the 
entirety of the following fiscal year, 
such that the hospital has no cost report 
for that fiscal year, using the cost report 
that spans both fiscal years for the latter 

fiscal year; and (3) applying statistical 
trim methodologies to potentially 
aberrant CCRs and potentially aberrant 
uncompensated care costs reported on 
the Worksheet S–10. Thus, if a 
hospital’s uncompensated care costs for 
FY 2015 are an extremely high ratio of 
its total operating costs, and the hospital 
cannot justify the amount it reported, 
we proposed to determine the ratio of 
uncompensated care costs to the 
hospital’s total operating costs from 
another available cost report, and apply 
that ratio to the total operating expenses 
for the potentially aberrant fiscal year to 
determine an adjusted amount of 
uncompensated care costs. For example, 
if the FY 2015 cost report is determined 
to include potentially aberrant data, 
data from the FY 2016 cost report would 
be used for the ratio calculation. In this 
case, similar to the trim methodology 
used for FY 2019, the hospital’s 
uncompensated care costs for FY 2015 
would be trimmed by multiplying its FY 
2015 total operating costs by the ratio of 
uncompensated care costs to total 
operating costs from the hospital’s FY 
2016 cost report to calculate an estimate 
of the hospital’s uncompensated care 
costs for FY 2015 for purposes of 
determining Factor 3 for FY 2020. 

In support of the alternative policy 
considered of using uncompensated 
care data from FY 2017 and to improve 
the quality of the Worksheet S–10 data 
generally, we explained in the proposed 
rule that we were then in the process of 
outreach to hospitals related to 
potentially aberrant data reported in 
their FY 2017 cost reports. For example, 
a significant positive or negative 
difference in the percent of total 
uncompensated care costs to total 
operating costs when comparing the 
hospital’s FY 2015 cost report to its FY 
2017 cost report may indicate 
potentially aberrant data. While 
hospitals may have uncompensated care 
cost fluctuations from year to year, if a 
hospital experiences a significant 
change compared to other comparable 
hospitals, this could be an indication of 
potentially aberrant data. A hospital 
with such changes would have the 
opportunity to justify its reporting 
fluctuation to the MAC and, if 
necessary, to amend its FY 2017 cost 
report. If a hospital’s FY 2017 cost 
report remains unchanged without an 
acceptable response or explanation from 
the provider, under the alternative 
policy considered, we stated we would 
trim the data in the provider’s FY 2017 
cost report using data from the 
provider’s FY 2015 cost report in order 
to determine Factor 3 for purposes of 
the final rule. 
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We stated in the proposed rule that 
while we expect all providers will have 
FY 2017 cost reports in HCRIS by the 
time that any data would be taken from 
HCRIS for the final rule, if such data are 
not reflected in HCRIS for an unforeseen 
reason unrelated to any inappropriate 
action or improper reporting on the part 
of the hospital, we would substitute the 
Worksheet S–10 data from its FY 2015 
cost report for the data from the FY 2017 
cost report. 

Similar to the process used in the FY 
2018 IPPS/LTCH PPS final rule (82 FR 
38217 through 38218) and the FY 2019 
IPPS/LTCH PPS final rule (83 FR 41415 
and 41416) for trimming CCRs, in the 
FY 2020 IPPS/LTCH PPS proposed rule 
(84 FR 19421 through 19422), we 
proposed the following steps: 

Step 1: Remove Maryland hospitals. 
In addition, we would remove all- 
inclusive rate providers because their 
CCRs are not comparable to the CCRs 
calculated for other IPPS hospitals. 

Step 2: For FY 2015 cost reports, 
calculate a CCR ‘‘ceiling’’ with the 
following data: For each IPPS hospital 
that was not removed in Step 1 
(including non-DSH eligible hospitals), 
we would use cost report data to 
calculate a CCR by dividing the total 
costs on Worksheet C, Part I, Line 202, 
Column 3 by the charges reported on 
Worksheet C, Part I, Line 202, Column 
8. (Combining data from multiple cost 
reports from the same fiscal year is not 
necessary, as the longer cost report 
would be selected.) The ceiling would 
be calculated as 3 standard deviations 
above the national geometric mean CCR 
for the applicable fiscal year. This 
approach is consistent with the 
methodology for calculating the CCR 
ceiling used for high-cost outliers. 
Remove all hospitals that exceed the 
ceiling so that these aberrant CCRs do 
not skew the calculation of the 
statewide average CCR. (For the 
proposed rule, this trim would have 
removed 8 hospitals that have a CCR 
above the calculated ceiling of 0.925 for 
FY 2015 cost reports.) (Under the 
alternative policy considered, the trim 
would have removed 13 hospitals that 
have a CCR above the calculated ceiling 
of 0.942 for FY 2017 cost reports.) 

Step 3: Using the CCRs for the 
remaining hospitals in Step 2, 
determine the urban and rural statewide 
average CCRs for FY 2015 for hospitals 
within each State (including non-DSH 
eligible hospitals), weighted by the sum 
of total inpatient discharges and 
outpatient visits from Worksheet S–3, 
Part I, Line 14, Column 14. 

Step 4: Assign the appropriate 
statewide average CCR (urban or rural) 
calculated in Step 3 to all hospitals, 

excluding all-inclusive rate providers, 
with a CCR for FY 2015 greater than 3 
standard deviations above the national 
geometric mean for that fiscal year (that 
is, the CCR ‘‘ceiling’’). For the proposed 
rule, the statewide average CCR would 
therefore have been applied to 8 
hospitals, of which 4 hospitals had FY 
2015 Worksheet S–10 data. (Under the 
alternative policy considered, the 
statewide average CCR would have been 
applied to 13 hospitals, of which 5 
hospitals had FY 2017 Worksheet S–10 
data.). We note that in the proposed 
rule, we inadvertently omitted the 
information noted earlier regarding the 
exclusion of all-inclusive rate providers 
from this calculation, but have corrected 
this omission in the description of Step 
4 in this final rule to clarify that the CCR 
trim methodology excludes all-inclusive 
rate providers. 

For providers that did not report a 
CCR on Worksheet S–10, Line 1, we 
would assign them the statewide 
average CCR in step 4. 

After applying the applicable trims to 
a hospital’s CCR as appropriate, we 
proposed that we would calculate a 
hospital’s uncompensated care costs for 
the applicable fiscal year as being equal 
to Line 30, which is the sum of Line 23, 
Column 3, and Line 29 determined 
using the hospital’s CCR or the 
statewide average CCR (urban or rural), 
if applicable. 

Therefore, for FY 2020, we proposed 
to compute Factor 3 for each hospital 
by— 

Step 1: Selecting the provider’s 
longest cost report from its Federal 
fiscal year (FFY) 2015 cost reports. 
(Alternatively, in the rare case when the 
provider has no FFY 2015 cost report 
because the cost report for the previous 
Federal fiscal year spanned the FFY 
2015 time period, the previous Federal 
fiscal year cost report would be used in 
this step.) 

Step 2: Annualizing the 
uncompensated care costs (UCC) from 
Worksheet S–10 Line 30, if the cost 
report is more than or less than 12 
months. (If applicable, use the statewide 
average CCR (urban or rural) to calculate 
uncompensated care costs.) 

Step 3: Combining annualized 
uncompensated care costs for hospitals 
that merged. 

Step 4: Calculating Factor 3 for Indian 
Health Service and Tribal hospitals and 
Puerto Rico hospitals using the low- 
income insured days proxy based on FY 
2013 cost report data and the most 
recent available SSI ratio (or, for Puerto 
Rico hospitals, 14 percent of the 
hospital’s FY 2013 Medicaid days). The 
denominator is calculated using the 

low-income insured days proxy data 
from all DSH eligible hospitals. 

Step 5: Calculating Factor 3 for the 
remaining DSH eligible hospitals using 
annualized uncompensated care costs 
(Worksheet S–10 Line 30) based on FY 
2015 cost report data (from Step 3). The 
hospitals for which Factor 3 was 
calculated in Step 4 are excluded from 
this calculation. 

We also proposed to amend the 
regulations at § 412.106(g)(1)(iii)(C) by 
adding a new paragraph (6) to reflect the 
proposed methodology for computing 
Factor 3 for FY 2020. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule, we proposed that if a 
hospital does not have Worksheet S–10 
data for FY 2015 and the hospital is not 
a new hospital (that is, its CCN was 
established before October 1, 2015) nor 
has the rare case of no FY 2015 cost 
report, we would apply the steps as 
previously discussed with 
uncompensated care costs of zero for the 
hospital. In addition, if, in the course of 
the Worksheet S–10 reviews by MACs, 
a hospital is unable to provide sufficient 
documentation or is unwilling to justify 
its cost report, which subsequently 
results in the hospital’s Worksheet S–10 
being adjusted to zero, we also proposed 
to use the previously discussed steps to 
calculate Factor 3. We recognized that, 
under this proposal, these hospitals 
would be treated as having reported no 
uncompensated care costs on the 
Worksheet S–10 for FY 2015, which 
would result in their not receiving 
uncompensated care payments for FY 
2020. However, we explained our belief 
that this proposal would be equitable to 
other hospitals because all short-term 
acute care hospitals are required to 
report Worksheet S–10 and must 
maintain sufficient documentation to 
support the information reported. In 
addition, we noted that hospitals have 
been on notice since the beginning of 
FY 2014 that Worksheet S–10 could 
eventually become the data source for 
CMS to calculate uncompensated care 
payments. Furthermore, we have 
previously given hospitals the 
opportunity to amend their Worksheet 
S–10 for FY 2015 cost reports (or to 
submit a Worksheet S–10 for FY 2015 if 
none had been submitted previously). 

As we have done for every proposed 
and final rule beginning in FY 2014, we 
stated that in conjunction with both the 
FY 2020 IPPS/LTCH PPS proposed rule 
and final rule, we will publish on the 
CMS website a table listing Factor 3 for 
all hospitals that we estimate would 
receive empirically justified Medicare 
DSH payments in FY 2020 (that is, those 
hospitals that would receive interim 
uncompensated care payments during 
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the fiscal year), and for the remaining 
subsection (d) hospitals and subsection 
(d) Puerto Rico hospitals that have the 
potential of receiving a Medicare DSH 
payment in the event that they receive 
an empirically justified Medicare DSH 
payment for the fiscal year as 
determined at cost report settlement. 
For purposes of the proposed rule, the 
table published on the CMS website 
included Factor 3 computed using both 
the proposed methodology and the 
potential alternative methodology. We 
noted that, at the time of development 
of the proposed rule, the FY 2017 SSI 
ratios were available. Accordingly, for 
purposes of the proposed rule, we 
computed Factor 3 for Indian Health 
Service and Tribal hospitals and Puerto 
Rico hospitals using the most recent 
available data regarding SSI days from 
the FY 2017 SSI ratios. We stated that 
we would also publish in the 
supplemental data file a list of the 
mergers that we were aware of and the 
computed uncompensated care payment 
for each merged hospital. 

Hospitals had 60 days from the date 
of public display of the FY 2020 IPPS/ 
LTCH PPS proposed rule to review the 
table and supplemental data file 
published on the CMS website in 
conjunction with the proposed rule and 
to notify CMS in writing of any 
inaccuracies. We stated that comments 
that are specific to the information 
included in the table and supplemental 
data file could be submitted to the CMS 
inbox at Section3133DSH@cms.hhs.gov. 
We indicated we would address these 
comments as appropriate in the table 
and the supplemental data file that we 
publish on the CMS website in 
conjunction with the publication of the 
FY 2020 IPPS/LTCH PPS final rule. 
After the publication of this FY 2020 
IPPS/LTCH PPS final rule, hospitals 
will have until August 31, 2019, to 
review and submit comments on the 
accuracy of the table and supplemental 
data file published in conjunction with 
this final rule. Comments may be 
submitted to the CMS inbox at 
Section3133DSH@cms.hhs.gov through 
August 31, 2019, and any changes to 
Factor 3 will be posted on the CMS 
website prior to October 1, 2019. 

We invited public comments on our 
proposed methodology for calculating 
Factor 3 for FY 2020, including, but not 
limited to, our proposed use of the FY 
2015 Worksheet S–10 data and the 
alternative policy considered of using 
the FY 2017 Worksheet S–10 data 
instead of the FY 2015 Worksheet S–10 
data. 

We also note that, consistent with the 
policy adopted in FY 2014 and applied 
in each subsequent fiscal year, a 3-year 

average of discharges is used to produce 
an estimate of the amount of the 
uncompensated care payment per 
discharge. Specifically, the hospital’s 
total uncompensated care payment 
amount from Factor 3, is divided by the 
hospital’s historical 3-year average of 
discharges computed using most recent 
available data. The result of that 
calculation for each projected DSH 
eligible hospital is used to make interim 
uncompensated care payments through 
a per discharge payment amount. The 
interim uncompensated care payments 
made to the hospital during the fiscal 
year are reconciled following the end of 
the year to ensure that the final payment 
amount is consistent with the hospital’s 
prospectively determined 
uncompensated care payment for the 
Federal fiscal year. 

Comment: A commenter 
recommended that CMS apply a growth 
factor, such as the CBO’s projected 
average monthly Part A fee-for-service 
enrollment, to the claims average in the 
FY 2020 proposed rule DSH Public Use 
File. The commenter notes that the 3- 
year discharge average, does not 
currently consider the growth of 
Medicare eligibility due to the aging of 
baby boomers since 2018. As a result, 
approximately 7.3–8 million new 
Medicare beneficiaries will be incurring 
additional inpatient claims by the end 
of FY 2020. To mitigate these risks, the 
commenter recommended CMS 
incorporate a growth factor designed to 
adjust for the increase in Medicare 
discharges caused by the growth in the 
number of Medicare eligible 
beneficiaries between 2018 and 2020 
and apply this factor to the 3-year 
claims average for each hospital. The 
commenter stated that, in their view, 
discharge growth discrepancies create 
the risk of overpayments of 
uncompensated care payments and 
unstable cash flows for CMS, hospitals, 
and MA plans. 

Response: We thank the commenter 
for their suggestions related to the 3- 
year discharge average. Although we did 
not propose any new policy related to 
determination of the discharge average 
for FY 2020, this is a topic we may 
consider in future rulemaking. For FY 
2020, we will continue to calculate the 
interim uncompensated care payments 
on a per discharge basis using historical 
3-year average of discharges without a 
growth factor. Consistent with the cost 
report settlement process that we have 
used since FY 2014, we note that a 
hospital’s total amount of interim 
uncompensated care payments for the 
cost reporting period will be reconciled, 
in order to ensure consistency with the 
hospital’s prospectively determined 

uncompensated care payment for the 
Federal fiscal year. 

Comment: Some commenters 
recommended that CMS use the 
traditional payment reconciliation 
process to calculate final payments for 
uncompensated care costs pursuant to 
section 1886(r)(2) of the Act. In general, 
commenters did not object to CMS using 
prospective estimates, derived from the 
best data available, to calculate interim 
payments for uncompensated care costs 
in a Federal fiscal year after 2013. 
However, some commenters stated that 
these interim payments should be 
subject to later reconciliation based on 
estimates derived from actual data from 
the Federal fiscal year. 

Response: Consistent with the 
position that we have taken in the 
rulemaking for previous years, we 
continue to believe that applying our 
best estimates prospectively is most 
conducive to administrative efficiency, 
finality, and predictability in payments 
(78 FR 50628; 79 FR 50010; 80 FR 
49518; 81 FR 56949; and 82 FR 38195). 
We believe that, in affording the 
Secretary the discretion to estimate the 
three factors used to determine 
uncompensated care payments and by 
including a prohibition against 
administrative and judicial review of 
those estimates in section 1886(r)(3) of 
the Act, Congress recognized the 
importance of finality and predictability 
under a prospective payment system. As 
a result, we do not agree with the 
commenters’ suggestion that we should 
establish a process for reconciling our 
estimates of uncompensated care 
payments, as this would be contrary to 
the overall framework of a prospective 
payment system like the IPPS. 

The following comments relate to the 
Worksheet S–10 instructions: 

Comment: Many commenters 
acknowledged the efforts CMS has taken 
to improve the guidance and the 
instructions for Worksheet S–10. 
Commenters commended the 
instructional clarifications implemented 
via Transmittals 10 and 11, and 
recognized that these improved 
instructions have allowed hospitals to 
better understand the intent of CMS’ 
guidelines. In addition, some 
commenters stated that the information 
requested by auditors in reviewing the 
FY 2015 Worksheet S–10 data and the 
corresponding clarifications in the 
instructions have given facilities a better 
understanding of reporting 
requirements, which has led to more 
accurate reporting. Conversely, some 
commenters recognized that there are 
remaining issues with Worksheet S–10 
and requested that CMS continue to 
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revise the instructions to ensure 
additional clarity going forward. 

Some commenters provided general 
suggestions to improve the Worksheet 
S–10 instructions. For example, several 
commenters urged CMS to implement 
fatal edits to ensure that the information 
reported on Worksheet S–10 is complete 
and internally consistent, and to 
instruct the MAC to audit negative, 
missing or suspicious information. A 
commenter requested that CMS provide 
further guidance regarding the 
Worksheet S–10 reporting requirements 
so as to avoid leaving the interpretation 
of the cost report instructions to the 
discretion of hospital reimbursement 
staff and/or MAC auditors, which would 
ultimately lead to inconsistent treatment 
of uncompensated care costs across 
hospitals. According to the commenter, 
CMS’ clarification on this issue would 
also improve the comparability of 
uncompensated care cost data collected 
across hospitals. Similarly, another 
commenter noted that there remains 
hospital variation in the interpretation 
of a bad debt ‘‘write-off.’’ While the 
commenter recognized that all bad debt 
amounts should be net of recovery, in 
the absence a standard definition of 
what a ‘‘write-off’’ is, it is in the hands 
of individual provider accounting 
practices to arrive at such 
determination. Other commenters also 
requested that CMS release further 
clarification and guidance regarding its 
expectations as to what is charity care 
as opposed to other uncompensated care 
costs that may not match the spirit of 
the DSH program, and stated that this 
clarification is important as some 
providers may have an incentive to 
report other forms of cost as 
uncompensated care. Lastly, a 
commenter requested confirmation of 
whether the wording, ‘‘total facility, 
except physician and other professional 
services,’’ in relation to charity care and 
bad debt write-offs includes acute 
inpatient, exempt inpatient, outpatient, 
and long-term care services. 

A few commenters stated that the 
instructions still need to be revised to 
clarify the issues that were addressed in 
the Worksheet S–10 Q&A issued 
following the FY 2018 final rule and in 
the audit protocols. To this end, a 
commenter asserted that several such 
issues, including expected patient 
payments and the definition of 
‘‘uninsured,’’ were not included or 
clarified in Worksheet S–10 instructions 
nor, in the commenters’ view, had CMS 
addressed these issues in rulemaking. A 
commenter specifically stated that one 
of the audit adjustments that was made 
during its audit was moving charity 
write-offs from Insured charity care in 

Worksheet S–10, Line 20, Column 2, to 
Uninsured charity care in Line 20, 
Column 1, when an insurance payment 
had not been made on the account. In 
this case, the commenter stated that 
definition of ‘‘uninsured’’ being used in 
Worksheet S–10 is different from the 
definition of ‘‘uninsured’’ that is used 
for the hospital-specific DSH limit at 42 
CFR 447.295(c) which states that, 
‘‘individuals who have no source of 
third party coverage for specific 
inpatient or outpatient hospital services 
must be considered, for purposes of that 
service, to be uninsured. This 
determination is not dependent on the 
receipt of payment by the hospital from 
the third party.’’ 

Another area of concern raised by 
commenters was the potential for 
gaming of costs related to charity care 
and partial discounts. To ameliorate this 
problem, a commenter suggested that 
CMS develop more specific definitions 
of ‘‘uninsured’’ and ‘‘non-covered’’ in 
the reporting instructions as well as a 
standard format for providers to submit 
more detailed data about their charity 
care write-offs and non-Medicare bad 
debt. The commenter further stated that 
additional specificity could also be 
helpful in the determination of which 
costs are and are not allowable as part 
of future audits. 

Some commenters also requested that 
CMS provide specific guidance, either 
regulatory or subregulatory, regarding 
the treatment of costs associated with 
patients insured under a third-party 
insurance. Commenters requested that 
CMS provide guidance both for patients 
with coverage from third-party 
companies that have a contractual 
relationship with the hospital, and 
patients with coverage from third-party 
companies that do not have a 
contractual relationship with the 
hospital. Commenters also requested 
clarification regarding the treatment of 
costs associated with patients that have 
a responsibility related to noncovered 
charges under a third-party insurance 
company, and patients covered under a 
catastrophic plan or limited benefit plan 
with a limited amount covered daily. A 
commenter posed questions regarding 
comprehensive examples of multiple 
coverage scenarios. 

In addition to these concerns, many 
commenters had more specific 
suggestions, which would require 
column and line level modifications to 
Worksheet S–10. One of the most 
prevalent suggestions among 
commenters involved the application of 
the CCR to non-reimbursed Medicare 
bad debt and non-Medicare bad debt, 
which commenters classified as 
‘‘unjustifiable’’ since Medicare bad debt 

and insured bad debt should be 
recorded at the full amount of the 
deductibles and/or coinsurance written- 
off. Specifically, commenters explained 
that applying a provider’s CCR to Line 
28 understates the cost of bad debt 
because ‘‘deductibles, coinsurances 
based on the negotiated payment rate, 
and the portion of allowable, non- 
reimbursable Medicare bad debt are not 
marked up to reflect the charged 
amount.’’ Given this, attempting to 
arrive at the cost of bad debt expense 
from ‘‘multiplying uncollectable 
deductibles, coinsurance based on the 
negotiated rate, and the portion of 
allowable Medicare bad debt that is 
non-reimbursable times a hospital’s 
cost-to-charge ratio’’ is inappropriate 
and understates the ‘‘true cost of forgone 
revenue resulting from uncollectible 
accounts.’’ Commenters’ general 
recommendation to resolve this issue 
was for CMS to create separate columns 
for insured and uninsured patients, with 
the column for ‘‘uninsured patients 
being multiplied by a hospital’s cost-to- 
charge ratio to arrive at the cost of bad 
debt . . . and the column for insured 
patients (which should include amounts 
related to Medicare allowable, non- 
reimbursable bad debt) not being 
multiplied by the CCR.’’ In connection 
with these recommendations regarding 
the structure of Worksheet S–10, 
another commenter suggested that CMS 
add two new columns in the charity 
care section, before Column 2, so that 
hospitals can separately report charges 
subject to adjustment by the CCR 
(currently Line 25) and charges that are 
not subject to adjustment by the CCR. 
The commenter suggested similar 
changes to the bad debt section, creating 
two columns before the total column in 
which hospitals would separately report 
bad debt charges that should be adjusted 
by the CCR and bad debt write offs for 
cost-sharing that should not be 
multiplied by the CCR. 

A topic broadly raised by commenters 
was the clarification of charity care, 
such as in the context of public 
programs, especially Medicaid, as well 
as third-party insurance. A commenter 
specifically requested clarification of 
which types of denials by state 
Medicaid FFS and managed care payers 
can be included as charity care, also 
asking if ‘‘charity care eligibility [can] 
be inferred by enrollment in Medicaid 
manage care plan?’’ The commenter also 
requested clarification of whether 
discounts or reductions to the standard 
managed care rate can be reported as 
charity care or an uninsured discount 
for patients who are eligible for 
discounts under a given hospital’s 
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charity care policy. In addition, the 
commenter sought clarification of the 
definition of ‘‘non-covered’’ charges 
related to days exceeding the length of 
stay limit and with respect to Medicare, 
Medicaid, Workers’ Compensation/No 
Fault, and commercial plans with which 
the hospital has a contractual 
relationship, but for which it is not 
allowed to pursue patient collections for 
losses (for example unpaid claims). The 
commenter questioned whether a 
hospital is permitted to include such 
losses on Line 20 of Worksheet S–10, if 
it includes them in its financial 
assistance policy (FAP). 

Several commenters perceived that 
there appears to be a general 
misunderstanding regarding non- 
covered Medicaid charges. A 
commenter pointed out that hospitals 
rely on different sources of information 
to report non-covered Medicaid 
services; for example, sources can 
primarily be patient transaction detail 
from hospital records or remittance 
advice (R/A) reports provided by 
Medicaid Fee for Service and Managed 
Care payers. The commenter believed 
that each source comes with a set of 
limitations, and stated it is important 
that the definition of uncompensated 
care for non-covered Medicaid services 
be further clarified. Given this, the 
commenter suggested that CMS provide 
definitive guidance to prevent 
inconsistent provider reporting of non- 
covered Medicaid charges, which can 
ultimately impact uncompensated care 
payment distributions. 

A commenter specifically suggested 
that reporting charges from Medicaid 
days beyond the length of stay limit 
with insured patient coinsurance and 
deductibles may cause erroneous 
reporting (those three items are 
currently reported in Line 20 Column 
2), such as when providers 
inadvertently do not report these same 
charges in Worksheet S–10 Line 25, 
where the CCR applies. According to the 
commenter, the instruction to report 
these charges on Worksheet S–10 Line 
25 appears to be unnecessary; and they 
recommend that CMS could avoid 
misreporting of this information by 
requesting that providers report 
Medicaid days exceeding the length of 
stay limit with the rest of non-covered 
charges for Medicaid patients on Line 
20 Column 1 to ensure the CCR is 
applied. 

A commenter requested that CMS 
clarify recent guidance on Medicaid 
cross over bad debt and confirm the 
commenter’s understanding regarding 
hospitals claiming Medicaid cross over 
bad debt for an unpaid Medicare 
deductible or coinsurance amount. The 

commenter stated that currently the 
deductible or coinsurance amount must 
be written-off to a bad debt expense 
account. According to the commenter, 
hospitals have historically written-off 
Medicare cross over bad debts to 
contractual allowance accounts because 
they considered these amounts an 
adjustment to the Medicaid allowed 
amount. Accordingly, the commenter 
perceived the CMS guidance on 
Medicare crossover bad debt as 
requiring hospitals to modify their own 
current patient account practices. 

Finally, several commenters requested 
that CMS clarify whether there are 
implications for Worksheet S–10 from 
the recent Financial Accounting 
Standards Board Topic 606 on Medicare 
bad debt reporting. 

Response: We appreciate commenters’ 
concerns regarding the need for further 
clarification of the Worksheet S–10 
instructions, as well as their suggestions 
on how to revise the form to continue 
improving provider reporting. As noted 
by some commenters, our continued 
efforts to refine the instructions and 
guidance have improved provider 
understanding of the Worksheet S–10. 
We also recognize that there are always 
continuing opportunities for further 
improvement, and to the extent that 
commenters have raised new questions 
and concerns, we will attempt to 
address them through future 
refinements to the Worksheet S–10 and 
the accompanying instructions. 
Nevertheless, we continue to believe 
that the Worksheet S–10 instructions are 
sufficiently clear to allow hospitals to 
accurately complete Worksheet S–10. 

Regarding the commenter who 
referenced the Medicaid definition of 
‘‘uninsured’’ used for purposes of the 
hospital-specific DSH limit at 42 CFR 
447.295(c), we note the Medicare cost 
report instructions do not reference a 
Medicaid definition of uninsured 
patient. 

As a general matter, hospitals have 
the discretion to design their charity 
care policies as they deem appropriate. 
However, we note that hospitals are not 
permitted to report Medicaid shortfalls 
(that is, situations where Medicaid 
payment is made for the patient care, 
but that reimbursement may be less than 
the actual cost of care or the billed 
amount) as charity care on line 20 
column 1 or as bad debt on line 26, as 
that would not comply with the 
Worksheet S–10 cost reporting 
instructions nor the definition of 
uncompensated care we are adopting in 
this final rule and that has applied for 
every fiscal year starting with the FY 
2014, even if under the hospitals’ 
charity care policy a Medicaid shortfall 

would be considered charity care. We 
refer the reader to the earlier section for 
further discussion of the finalized 
definition of uncompensated care. In 
general, Medicaid patient charges 
should be reported on Worksheet S–10 
line 6. However, charges for non- 
covered services provided to patients 
eligible for Medicaid or other indigent 
care programs may be reported on line 
20, if such inclusion is specified in the 
hospital’s charity care policy or FAP 
and the patient meets the hospital’s 
charity care or FAP criteria. 
Additionally, non-covered charges for 
days exceeding a length-of-stay limit for 
patients covered by Medicaid or other 
indigent care program may be reported 
on line 25 and line 20 column 2, if such 
inclusion is specified in the hospital’s 
charity care policy or FAP. We note a 
stay that exceeds the length-of-stay limit 
imposed on patients covered by 
Medicaid or other indigent care program 
does not mean a length of stay that just 
happens to be longer than an individual 
hospital’s average length of stay, but is 
one that exceeds a Medicaid or other 
indigent care program’s length of stay 
limit. In addition, a DRG-based 
Medicaid payment that is less than the 
cost of the services furnished to a 
Medicaid patient is considered a 
Medicaid shortfall and would not be for 
a non-covered service or charity care; 
therefore, the related charges must not 
be reported as charity care on line 20 
column 1 of Worksheet S–10. As 
previously explained, a Medicaid 
shortfall, or a Medicaid contractual 
allowance, must not be re-characterized 
as charity care. 

In conclusion, we note that the 
comments recommending structural 
changes to Worksheet S–10 fall outside 
the scope of this final rule. We therefore 
refer commenters to the forthcoming 
Paper Reduction Act (PRA) package for 
Form CMS 2552–10 approved OMB No. 
0938–0050 expiring March 31, 2022. 
The forthcoming PRA package includes 
proposed changes to the Worksheet S– 
10 instructions, which will provide for 
a public comment period and is the 
appropriate forum for questions about 
and suggestions for modifications to 
Worksheet S–10. 

Comment: Many commenters 
expressed concerns about the accuracy 
and integrity of the FY 2015 Worksheet 
S–10 data. A commenter noted that, for 
FY 2015, some hospitals incorrectly 
reported charity care transaction 
amounts based on write-off date, and 
that reporting of bad debts often 
duplicated charity care charges. The 
commenter stated that this duplication 
occurs because under the Worksheet S– 
10 instructions for FY 2015, charity care 
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is reported as the total charge, while bad 
debt is reported as the write-off amount. 
This issue, according to the commenter, 
is not as prevalent in the FY 2017 data, 
because charity care is reported using a 
separate transaction (write-off) amount 
as opposed to total charges. 

On a separate issue, a commenter 
asserted that in the FY 2015 Worksheet 
S–10 data, charity care amounts related 
to coinsurance and deductible amounts 
are overstated for more than 20 percent 
of eligible DSH hospitals. The 
commenter observed that in some cases, 
the overstating of such amounts can be 
attributed to the header in Worksheet S– 
10, Line 20, Column 2, which states, 
‘‘Charity Care for Insured Patients.’’ 
Such description, according to the 
commenter, has caused several hospitals 
to inadvertently report other types of 
charges on this line, commonly for non- 
covered Medicaid services. The 
commenter noted that this issue has 
improved in the FY 2017 data due to 
increased provider education and cited 
analytic results in support of this 
notion. However, several commenters 
expressed concern regarding continued 
misreporting of coinsurance and 
deductibles in the FY 2017 Worksheet 
S–10. These commenters stated that it 
may be possible that the reported 
amounts of deductibles and coinsurance 
are excessive for some hospitals now 
that CMS has issued Transmittals 10 
and 11, and the CCR is not being 
applied. Commenters provided analytic 
results which demonstrated an increase 
in the amounts of deductibles and 
coinsurance reported on the Worksheet 
S–10 between FY 2015 and FY 2017, as 
well as an increase in the number of 
hospitals reporting deductibles and 
coinsurance that exceeded the costs of 
uninsured patients. The commenter 
stated that the significant problems with 
reporting of deductibles and 
coinsurance in FY 2017 provide an 
example of continued misreporting of 
data, even after the issuance of 
improved cost reporting instructions for 
FY 2017. 

Many commenters provided 
suggestions to enhance the accuracy and 
integrity of the Worksheet S–10 data. 
Several commenters urged that CMS 
continue its work to accurately capture 
hospital uncompensated care costs in its 
allocation of Medicare DSH payments. 
According to some commenters, this 
work could include providing ample 
opportunity for stakeholder feedback 
and education before issuing 
substantive revisions to Worksheet S– 
10, as well as conducting additional 
educational outreach to hospitals. A 
commenter encouraged CMS to invest 
resources in developing educational 

forums and opportunities for ongoing 
dialogue between CMS, MACs and 
hospitals prior to releasing significant 
revisions to guidance on cost report 
instructions. Commenters also suggested 
that CMS build infrastructure and look 
to the field for technology solutions, 
which could produce an industry 
standard for how data should be 
prepared and submitted to the MACs 
and CMS itself. 

Response: We thank commenters for 
their continued concern and 
constructive feedback regarding the 
accuracy of Worksheet S–10 data. We 
believe that continued use of Worksheet 
S–10 will improve the accuracy and 
consistency of the reported data. In 
addition, we intend to continue with 
and further refine our efforts to review 
the Worksheet S–10 data submitted by 
hospitals based on what we have 
learned from the review and audit 
process we conducted for the FY 2020 
rulemaking period. We also intend to 
consider the various issues raised by the 
commenters specifically related to the 
reporting of charity care and bad debt 
costs on Worksheet S–10 as we continue 
to review the Worksheet S–10 data. 

We agree with commenters that 
continuing our ongoing educational 
effort is appropriate, including provider 
education that may occur during 
Worksheet S–10 reviews. We also 
appreciate the suggestions provided by 
commenters regarding areas for further 
education. We reiterate that we will 
continue the education efforts 
undertaken in the past as well as our 
collaboration with stakeholders to 
address their concerns regarding the 
accuracy and consistency of reporting of 
uncompensated care costs. 

Comment: Several commenters urged 
CMS to allow hospitals to submit 
revisions to their cost reports in order to 
improve the accuracy of the data. 
Related to the FY 2015 Worksheet S–10 
data, a commenter requested that CMS 
address and allow for corrections of 
what the commenter asserted were MAC 
adjustment errors made during the 
audits so that hospitals are allowed an 
opportunity to resubmit corrected 
Worksheet S–10 data in an expedited 
fashion for use in the final rule. The 
commenter stated that if CMS believes 
such corrected Worksheet S–10 data 
must be reviewed and/or approved 
before they can be used, then it must 
provide for an expedited review process 
that allows for high level agency review 
in order to overrule the MAC, and only 
permit disallowances to stand if applied 
consistently and uniformly to all 
providers. 

Some commenters stated that CMS 
afforded hospitals several opportunities 

to improve FY 2015 data, but these 
opportunities have not been offered 
with respect to FY 2017 data. 
Commenters believe that many hospitals 
that might desire to reopen their FY 
2017 cost report based on their FY 2015 
audit findings have not had time to start 
that process. Finally, a commenter 
recommended that CMS indicate in the 
FY 2020 final rule that it intends to use 
FY 2017 Worksheet S–10 data to 
calculate uncompensated care payments 
for FY 2021 in order to provide 
sufficient notice to allow providers to 
begin amending their unaudited FY 
2017 data before these data are used to 
determine payments. 

Response: We acknowledge 
commenters’ requests regarding the 
opportunity to resubmit cost reports for 
purposes of calculating FY 2020 
uncompensated care payments. 
However, we do not agree that we 
should continue to offer hospitals 
multiple opportunities to amend their 
cost reports outside of the normal 
process. We expect a hospital to submit 
correct cost report data to its MAC and 
to use the normal timelines and 
procedures in place to amend its cost 
report, if appropriate. With respect to 
the commenter who recommended that 
we indicate in the FY 2020 final rule 
that we intend to use FY 2017 
Worksheet S–10 data to calculate 
uncompensated care payments for FY 
2021, we note that we will address 
proposed policies for FY 2021 in the FY 
2021 IPPS/LTCH proposed rule. 

Comment: Several commenters voiced 
concern that their most recent 
Worksheet S–10 data were not reflected 
in the data used for the proposed rule, 
and some were concerned that their 
most recent data would not be included 
in the final rule data file if CMS decides 
to use the March HCRIS extract, as 
proposed. For example, some 
commenters noted that the public use 
file from the proposed rule did not 
include audit adjustment reversals for 
the FY 2015 Worksheet S–10. Some 
commenters noted that because CMS 
had not given a directive as to the 
deadline for amending FY 2017 
Worksheet S–10 data, many providers 
were still in the process of correcting 
their data and did not have enough time 
to submit the corrected data for use in 
the proposed rule, while other 
commenters stated that their amended 
cost report for FY 2017 had been 
accepted well after the cut-off for the 
proposed March HCRIS extract. Thus, 
commenters requested that CMS use the 
latest HCRIS extract possible, to allow 
providers and CMS to correct aberrant 
data identified for potential revision, as 
well as account for any hospital that 
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voluntarily submitted Worksheet S–10 
revisions. Some commenters attached 
copies of their updated Worksheet S–10 
for CMS to consider on the record. 

Response: We appreciate the 
commenters’ diligence in checking that 
their own reports and data were 
properly processed. We recognize that 
some hospitals’ data in the March 
HCRIS update may not have reflected all 
corrections and/or adjustments made to 
Worksheet S–10 data in response to our 
hospital outreach and auditing efforts. 
Given those circumstances and 
consistent with our historical practice of 
using the best data available, we are 
using a June 30, 2019 HCRIS extract, 
which is the most recent available data 
at the time of development of this final 
rule, to calculate Factor 3 for this FY 
2020 IPPS/LTCH PPS final rule. We 
note that we expect to able to use the 
March HCRIS in future rulemaking, 
which is generally a more appropriate 
data source for a number of reasons, 
including that the data is available to 
the public to review for a longer period 
of time prior to the publication of the 
final rule, and the use of the June 30th 
extract presents ratesetting challenges 
for CMS to incorporate the data in time 
for the statutory publication of the final 
rule. 

Following the publication of this final 
rule, hospitals will have until August 
31, 2019, to review and submit 
comments on the accuracy of the table 
and supplemental data file published in 
conjunction with this final rule. We 
believe the supplemental data file 
reflects the most recent available data in 
HCRIS at the time of development of 
this final rule. We have not considered 
information from any revised 
Worksheets S–10 that were submitted as 
attachments to comments. We do not 
believe it would be appropriate to allow 
a hospital to use the rulemaking process 
to circumvent the requirement that cost 
report data need to be submitted to the 
MAC or the requirement that requests to 
reopen cost reports need to be submitted 
to the MAC. Otherwise we would have 
multiple potentially conflicting sources 
of information about a hospital’s 
uncompensated care data or, more 
broadly, any cost report data that might 
be submitted during the rulemaking 
process. In addition, there are validity 
checks and other safeguards 
incorporated into the cost report 
submission process that would not be 
automatically applied to cost reports 
only submitted through rulemaking. 

Comment: A few commenters also 
noted that the February 15, 2019 HCRIS 
extract used for the proposed rule may 
have misled some providers choosing 
between the proposed and alternative 

methodologies for calculating Factor 3 
because certain changes to the FY 2015 
data, such as audit corrections, would 
only be reflected when CMS uses the 
March HCRIS extract, as proposed for 
the final rule. Similarly, another 
commenter asserted that CMS has used 
different data and calculations in the 
final rules without the opportunity for 
hospitals to comment, that is, hospitals 
do not see their final DSH payment 
amounts until the final rule, in violation 
of the Administrative Procedural Act. 

Response: Regarding the concerns 
related to the Administrative Procedure 
Act, we note that, under the 
Administrative Procedure Act, a 
proposed rule is required to include 
either the terms or substance of the 
proposed rule or a description of the 
subjects and issues involved. In this 
case, the FY 2020 IPPS/LTCH PPS 
proposed rule included a detailed 
discussion of our proposed 
methodology for calculating Factor 3 
and the data that would be used. We 
made public the best data available at 
the time of the proposed rule, in order 
to allow hospitals to understand the 
anticipated impact of the proposed 
methodology. Moreover, following the 
publication of the proposed rule, we 
continued our efforts to ensure that 
information hospitals had properly 
submitted to their MAC in the 
prescribed timeframes would be 
available to be used in this final rule in 
the event we finalized our proposed 
methodology. We believe the fact that 
we provided data with the proposed 
rule, while concurrently continuing to 
review that data with individual 
hospitals is entirely consistent with the 
Administrative Procedure Act and 
established CMS practice. There is no 
requirement under either the 
Administrative Procedure Act or the 
Medicare statute that CMS make the 
actual data that will be used in a final 
rule available as part of the notice of 
proposed rulemaking. Rather, it is 
sufficient that we provide stakeholders 
with notice of our proposed 
methodology and the data sources that 
will be used, so that they may have a 
meaningful opportunity to submit their 
views on the proposed methodology and 
the adequacy of the data for the 
intended purpose. This requirement for 
notice and comment does not, however, 
extend to a requirement that we make 
all data that will be used to compute 
payments available to the public, so that 
they may have an opportunity to 
comment on accuracy of the data 
reported for individual hospitals. 
Similarly, there is no requirement that 
we provide an opportunity for comment 

on the actual payment amounts 
determined for each hospital. 

Comment: Several commenters 
supported CMS’ proposal to trim 
hospitals’ uncompensated care costs to 
control for anomalies. However, many 
of these commenters recommended that 
CMS substitute aberrant data from the 
FY 2015 Worksheet S–10 with data from 
FY 2014, since the FY 2014 data have 
been previously available for public 
scrutiny and utilized in determining 
uncompensated care payments. A few 
commenters also voiced concerns 
regarding the agency’s proposed policy 
for trimming uncompensated care costs. 
A commenter considered that it is 
unnecessary to substitute 1 year of 
Worksheet S–10 data for another, unless 
there has been some inappropriate 
action or improper reporting by the 
provider. Other commenters stated that 
CMS has not clarified how hospitals 
with high uncompensated care costs, 
which are subject to the trimming 
policy, are identified. The commenter 
added that CMS has failed to account 
for situations in which a hospital might 
legitimately have high uncompensated 
care costs for reasons such payer mix 
composition. The commenter suggested 
that CMS must take steps to discern 
when high uncompensated care costs 
arise from erroneous data rather than 
from a legitimate cause by ensuring that 
MACs work collaboratively with 
hospitals to distinguish inaccurate 
uncompensated care values from 
legitimately high values. According to 
the commenter, if a hospital can justify 
its high values, its uncompensated care 
costs should not be subject to the 
substitution. 

Response: We appreciate the 
comments and suggestions regarding 
our policy for trimming uncompensated 
care costs that are an extremely high 
ratio of a hospital’s total operating costs 
for the same year. We believe the 
proposed approach balances our desire 
to exclude potentially aberrant data 
with our concern regarding 
inappropriately reducing FY 2020 
uncompensated care payments to a 
hospital that may have a legitimately 
high ratio. We note that no hospitals 
exceeded the 50 percent trim threshold 
for the FY 2015 Worksheet S–10. We 
will continue to consider the 
commenters’ recommendations for the 
aberrant UCC data trim in future 
rulemaking. 

Comment: Several commenters stated 
that the current Worksheet S–10 does 
not account for all patient care costs 
when converting charges to costs. These 
commenters stated that the current 
worksheet ignores substantial costs 
hospitals incur in training medical 
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residents, supporting physician and 
professional services, and paying 
provider taxes associated with Medicaid 
revenue. Thus, these commenters 
requested that CMS refine the 
Worksheet S–10 to incorporate all 
patient care costs into the CCR. 
Commenters most often recommended 
that the CCR include the cost of 
graduate medical education (GME) to 
account for the costs associated with the 
training of interns and residents. The 
commenters stated that GME represents 
a significant portion of the overhead 
costs of teaching hospitals, where a 
large number of interns and residents 
treat patients from all financial 
backgrounds, including the uninsured. 
Therefore, the commenters believed that 
including GME costs in the CCR 
calculation and then using this adjusted 
CCR for Worksheet S–10 would more 
accurately represent the true 
uncompensated care costs for teaching 
hospitals. A commenter also stated that 
including GME cost in determining the 
CCR used on the Worksheet S–10 will 
better align with the Medicaid DSH 
program, as well as with the approach 
used by the IRS in calculating the 
hospital community benefit provided by 
non-profit hospitals. 

In addition, commenters provided 
several suggestions for revising the CCR 
on Worksheet S–10. One suggestion was 
for CMS to use the total of Worksheet 
S, Column 3, Lines 1 through 117, 
reduced by the amount on Worksheet 
A–8, Line 10, as the cost component, 
and Worksheet C, Column 8, Line 200 
as the charge component. Another 
commenter stated that GME costs can be 
included in the formula for calculating 
the CCR for Worksheet S–10 by using 
costs from Worksheet B, Part 1, Column 
24, line 118, and by removing the 
reasonable compensation equivalency 
(RCE) limits from Worksheet S–10. 

Response: As we have stated 
previously in response to this issue (83 
FR 41425), we believe that the purpose 
of uncompensated care payments is to 
provide additional payment to hospitals 
for treating the uninsured, not for the 
costs incurred in training residents. In 
addition, because the CCR on Line 1 of 
Worksheet S–10 is pulled from 
Worksheet C, Part I, and is also used in 
other IPPS ratesetting contexts (such as 
high-cost outliers and the calculation of 
the MS–DRG relative weights) from 
which it is appropriate to exclude GME 
because GME is paid separately from the 
IPPS, we hesitate to adjust the CCR in 
the narrower context of calculating 
uncompensated care costs. Therefore, 
we continue to believe that it is not 
appropriate to modify the calculation of 
the CCR on Line 1 of Worksheet S–10 

to include GME costs in the numerator. 
With regard to the comment that the 
CCRs on Worksheet S–10 are reported 
with the reasonable compensation 
equivalent (RCE) limits applied, we 
believe the commenter is mistaken. Line 
1 of Worksheet S–10 instructs hospitals 
to compute the CCR by dividing the 
costs from Worksheet C, Part I, Line 202, 
Column 3, by the charges on Worksheet 
C, Part I, Line 202, Column 8. The RCE 
limits are applied in Column 4, not in 
Column 3; thus, the RCE limits do not 
affect the CCR on line 1 of Worksheet 
S–10. 

Comment: Several commenters 
supported the proposal to use one cost 
report beginning in each fiscal year to 
derive the uncompensated care costs for 
that year, and to annualize Medicaid 
days and uncompensated care data for 
hospitals with less than 12 months of 
data. In addition, several commenters 
supported the proposed policy of 
allowing new hospitals that appear to be 
eligible for empirical DSH payments to 
receive empirically justified DSH 
payments but not interim 
uncompensated care payments. 

Response: We appreciate the support 
for our proposal to use one cost report 
beginning in each fiscal year to derive 
the uncompensated care costs for that 
year, to annualize cost reports that do 
not equal 12 months of data, and to 
allow new hospitals that appear to be 
eligible for empirical DSH payments to 
receive interim empirically justified 
DSH payments but not interim 
uncompensated care payments. 

Comment: Many commenters from 
Puerto Rico expressed their general 
support for the DSH policies proposed 
for FY 2020, and urged that CMS 
implement these policies as proposed. 
More specifically, several commenters 
supported the proposed policy for 
Puerto Rico, Indian Health Service, and 
Tribal hospitals, under which low- 
income patient days would continue to 
be utilized instead of the Worksheet S– 
10 UCC data to determine each 
hospital’s share of uncompensated care 
payments. In addition, these 
commenters supported the proposal to 
continue to use 14 percent of Medicaid 
days as a proxy for Medicare SSI days 
when determining Factor 3 of the 
uncompensated care payment 
methodology for hospitals located in 
Puerto Rico. These commenters stated 
that the continued use of these proxies 
is appropriate, adding that they agree 
with CMS and other stakeholders that 
uncompensated care data reported by 
these hospitals need to be further 
examined before the data are used in 
calculating uncompensated care 
payments. 

Response: We appreciate the support 
for our proposal to use low-income 
insured days as a proxy for UCC for 
Puerto Rico, Indian Health Service, and 
Tribal hospitals, as well as for our 
proposal to use 14 percent of a Puerto 
Rico hospital’s Medicaid days as a 
proxy for SSI days. Because we are 
continuing to use insured low-income 
insured patient days as a proxy for 
uncompensated care for these hospitals 
in determining Factor 3 for FY 2020, 
and residents of Puerto Rico are not 
eligible for SSI benefits, we believe it is 
important to create a proxy for SSI days 
for Puerto Rico hospitals in the Factor 
3 calculation. 

The following comments address the 
proposed CCR trimming methodology: 

Comment: A few commenters stated 
that the current CCR trimming 
methodology is not adequate to address 
the CCR anomalies in the Worksheet S– 
10 data reported by certain hospitals. 
Other commenters supported the 
current methodology. Some commenters 
also stated that hospitals that have been 
identified as potential outliers should 
have the opportunity to explain their 
data and correct errors before the trim 
methodology is applied, which would 
facilitate data validity. In addition, other 
commenters requested that the trimming 
methodology not be finalized until an 
audit of the data has been conducted, 
and that hospitals with extremely high 
CCRs be audited and an appropriate 
CCR determined instead of applying an 
arbitrary trim to a statewide average. For 
example, a number of commenters 
proposed that the four-step 
methodology for trimming CCRs should 
be used as an outlier identification 
process to alert auditors, not as a policy 
in and of itself. These commenters 
expect that as CMS continues to work 
on the Worksheet S–10 audit process, 
the proposed CCR trims would become 
an audit tool rather than a mechanism 
to trim what appears to be aberrant data. 

A commenter stated that CMS should 
focus on understanding the underlying 
reason for varying CCRs, and that if 
CMS intends to require hospitals to 
revise their charge structures and cost 
apportionment methodologies, CMS 
should give the hospitals sufficient time 
to bring their systems into line with 
these requirements. Similarly, several 
commenters expressed concern over the 
proposed trim methodology because 
hospitals that are considered ‘‘all- 
inclusive rate providers’’ are not 
required to complete Worksheet C, Part 
I, which is used for reporting the CCR 
on Line 1 of the Worksheet S–10. As a 
result, these commenters believed that 
the proposed trim methodology would 
inappropriately modify their 
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uncompensated care costs, and that a 
high CCR could be accurate if the 
hospital’s charges are close to costs, as 
is usually the case for all-inclusive rate 
hospitals. These commenters 
recommended that CMS assess how the 
current CCR trim methodology affects 
all-inclusive rate providers, or work 
with MACs to derive an appropriate 
CCR. 

In addition, commenters encouraged 
CMS to engage with hospitals in 
determining the best way to use 
Worksheet S–10 data to distribute 
uncompensated care payments to all- 
inclusive rate providers in the future, 
and some suggested that CMS continue 
to use the low-income patient days 
proxy to distribute Medicare DSH 
uncompensated care payments to these 
providers. A commenter stated that 
there was a contradiction in the 
proposed rule because CMS indicated 
that it was no longer necessary to 
propose specific Factor 3 policies for 
all-inclusive providers, yet later 
indicated that CMS would remove all- 
inclusive providers from the CCR 
trimming methodology because their 
CCRs are not comparable to the CCRs 
calculated for other IPPS hospitals. The 
commenter requested that CMS take a 
consistent approach in the final rule, 
and encouraged CMS to revisit its 
trimming methodology in the final rule 
and to also focus its audit activity for 
the FY 2017 Worksheet S–10 data on 
whether high CCR hospitals, 
particularly those that use an all- 
inclusive rate structure, are generating 
an accurate portrayal of uncompensated 
care costs. 

Response: We appreciate the 
additional information provided by the 
commenters related to our proposed 
methodology for applying trims to the 
CCRs. We intend to further explore 
which trims are most appropriate to 
apply to the CCRs on Line 1 of 
Worksheet S–10, including whether it 
would be appropriate to apply a unique 
trim for certain subsets of hospitals, 
such as all-inclusive rate providers. We 
note that all-inclusive rate providers 
have the ability to compute and enter 
their appropriate information (for 
example, departmental cost statistics) 
on Worksheet S–10, Line 1, by 
answering ‘‘Yes’’ to the question on 
Worksheet S–2, Part I, Line 115, rather 
than having it computed using 
information from Worksheet C, Part I. 
We also intend to give additional 
consideration to the utilization of 
statewide averages in place of outlier 
CCRs, and will also consider other 
approaches that could ensure the 
validity of the trim methodology, while 
not penalizing hospitals that use 

alternative methods of cost 
apportionment. We may consider 
incorporating these alternative 
approaches through rulemaking for 
future years. 

However, as discussed in the FY 2020 
IPPS/LTCH PPS proposed rule, we have 
examined the CCRs from the FY 2015 
cost reports and believe that the risk 
that all-inclusive rate providers will 
have aberrant CCRs and, consequently, 
aberrant uncompensated care data, is 
mitigated by the proposal to apply trim 
methodologies for potentially aberrant 
uncompensated care costs for all 
hospitals. As outlined in the proposed 
rule, we remove all-inclusive rate 
providers from the CCR trim in Step 1 
of the trimming methodology because 
their CCRs are not comparable to the 
CCRs calculated for other IPPS 
hospitals. Thus, the CCRs for all- 
inclusive rate providers are excluded 
from the CCR trimming process. 
Regarding the commenters’ view that 
CCR trims should not take place before 
we give providers further opportunities 
to explain or amend their data, we agree 
that, under ideal circumstances, CCR 
trims without audits would not be 
needed. However, providers have had 
sufficient time to amend their data and/ 
or contact CMS to explain that the FY 
2020 DSH Supplemental Data File 
posted in conjunction with FY 2020 
IPPS/LTCH PPS proposed rule had 
incorrect data. As a result, we consider 
CCRs greater than 3 standard deviations 
above the national geometric mean CCR 
for the applicable fiscal year to be 
aberrant CCRs. 

After consideration of the public 
comments we received, and for the 
reasons discussed in the proposed rule 
and in this final rule, we are finalizing 
our proposal to use 1 year of Worksheet 
S–10 data from FY 2015 cost reports to 
determine Factor 3 of the 
uncompensated care methodology. 

Therefore, for FY 2020, we are 
finalizing the following methodology to 
compute Factor 3 for each hospital by— 

Step 1: Selecting the provider’s 
longest cost report from its Federal 
fiscal year (FFY) 2015 cost reports. 
(Alternatively, in the rare case when the 
provider has no FFY applicable cost 
report because the cost report for the 
previous Federal fiscal year spanned the 
time period, the previous Federal fiscal 
year cost report would be used in this 
step.) 

Step 2: Annualizing the 
uncompensated care costs (UCC) from 
Worksheet S–10 Line 30, if the cost 
report is more than or less than 12 
months. (If applicable, use the statewide 
average CCR (urban or rural) to calculate 
uncompensated care costs.) 

Step 3: Combining annualized 
uncompensated care costs for hospitals 
that merged. 

Step 4: Calculating Factor 3 for Indian 
Health Service and Tribal hospitals and 
Puerto Rico hospitals using the 
annualized low-income insured days 
proxy based on FY 2013 cost report data 
and the most recent available SSI ratio 
(or, for Puerto Rico hospitals, 14 percent 
of the hospital’s FY 2013 Medicaid 
days). (Alternatively, in the rare case 
when the provider has no FFY 
applicable cost report because the cost 
report for the previous Federal fiscal 
year spanned the time period, the 
previous Federal fiscal year cost report 
would be used in this step.) We 
combine low-income insured days for 
hospitals that merged. The denominator 
is calculated using the low-income 
insured days proxy data from all DSH 
eligible hospitals. We note, that 
consistent with the policy adopted in 
the FY 2019 IPPS/LTCH final rule, if a 
hospital does not have both Medicaid 
days for FY 2013 and SSI days for FY 
2017 available for use in the calculation 
of Factor 3 in Step 4, we would consider 
the hospital not to have data available 
for Step 4. 

Step 5: Calculating Factor 3 for the 
remaining DSH-eligible hospitals using 
annualized uncompensated care costs 
(Worksheet S–10 Line 30) based on FY 
2015 cost report data (from Step 3). The 
hospitals for which Factor 3 was 
calculated in Step 4 are excluded from 
this calculation. 

We also are finalizing the following 
proposals: (1) For providers with 
multiple cost reports beginning in the 
same fiscal year, to use the longest cost 
report and annualize Medicaid data and 
uncompensated care data if a hospital’s 
cost report does not equal 12 months of 
data; (2) where a provider has multiple 
cost reports beginning in the same fiscal 
year, but one report also spans the 
entirety of the following fiscal year such 
that the hospital has no cost report for 
that fiscal year, to use the cost report 
that spans both fiscal years for the latter 
fiscal year; and (3) to apply statistical 
trim methodologies to potentially 
aberrant CCRs and potentially aberrant 
uncompensated care costs. 

For this FY 2020 IPPS/LTCH PPS 
final rule, we are finalizing a HCRIS 
cutoff of June 30, 2019, for purposes of 
calculating Factor 3. We are also 
finalizing our proposal to amend the 
regulations at § 412.106(g)(1)(iii)(C) by 
adding a new paragraph (6) to reflect the 
methodology for computing Factor 3 for 
FY 2020. 
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5. Request for Public Comments on 
Ways to Reduce Provider 
Reimbursement Review Board (PRRB) 
Appeals Related to a Hospital’s 
Medicaid Fraction Used in the 
Disproportionate Share Hospital (DSH) 
Payment Adjustment Calculation 

As discussed in the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19422 
through 19423), as part of our ongoing 
efforts to reduce regulatory burden on 
providers, we are examining the backlog 
of appeals cases at the Provider 
Reimbursement Review Board (PRRB). 
A large number of appeals before the 
PRRB relate to the calculation of a 
hospital’s disproportionate patient 
percentage (DPP) used in the calculation 
of the DSH payment adjustment. (We 
refer readers to section IV.F.1. of the 
preamble of this final rule for a 
discussion of the calculation of a 
hospital’s DPP.) Many of these appeals 
before the PRRB focus on the 
calculation of a hospital’s Medicaid 
fraction, which is one of the two 
fractions comprising the DPP, 
particularly the data used to determine 
an individual’s Medicaid eligibility in 
the calculation. Specifically, it is 
possible that updated data on Medicaid 
eligibility are available following cost 
report submission. As a result, many 
hospitals annually appeal their cost 
reports to the PRRB in an effort to try 
and use updated State Medicaid 
eligibility data to calculate the Medicaid 
fraction. We believe it is in both CMS’ 
and the providers’ interest to seek a 
solution to issues related to the 
Medicaid fraction that appear to have 
led to a large volume and backlog of 
PRRB appeals. Therefore, we believe it 
is appropriate to explore options that 
may prevent the need for such appeals. 
We note that the Provider 
Reimbursement Review Board Rules, 
Version 2.0, August 29, 2018, contain 
revisions in Rules 46 and 47 pertaining 
to ‘‘Withdrawal of an Appeal or Issue 
Within an Appeal’’ and 
‘‘Reinstatement’’, respectively. These 
changes may lower the number of 
tracked PRRB appeals. In exploring 
possible solutions, we are concerned 
about balancing the competing interests 
of administrative finality, ease of 
implementation for both CMS and 
providers, and the use of the most 
appropriate data. 

As stated in the proposed rule, we 
believe one such solution might be to 
develop regulations governing the 
timing of the data for determining 
Medicaid eligibility, somewhat similar 
to our existing policy on entitlement to 
SSI benefits which is determined at a 
specific time. For more information on 

this policy, we refer readers to the FY 
2011 IPPS/LTCH PPS final rule (75 FR 
50276). Under this possible solution, a 
provider would submit a cost report 
with Medicaid days based on the best 
available Medicaid eligibility data at the 
time of filing and could request a 
‘‘reopening’’ when the cost report is 
settled without filing an appeal. CMS 
would issue directives to the MACs 
requiring them to reopen those cost 
reports for this issue at a specific time 
and set a realistic period during which 
the provider could submit updated data. 
This would be an expansion of the 
preamble instructions finalized in the 
CY 2016 OPPS/ASC final rule with 
comment period issued on November 
13, 2015 (80 FR 70563 and 70564) 
which requires the MACs to accept one 
amended cost report submitted within 
12 months after the due date of the cost 
report solely for the purpose of revising 
Medicaid days. (We note that an 
amendment of the cost report is 
initiated by the provider prior to final 
settlement of the cost report, while a 
reopening of the cost report occurs after 
final settlement and can be requested by 
the provider or initiated by the MAC.) 
Under this possible expansion, we 
would require MACs to reopen cost 
reports for the purpose of revising the 
Medicaid fraction near the end of the 3- 
year reopening window and use the 
Medicaid data at that time to settle the 
cost report. We believe the 3 years of the 
reopening period could provide 
adequate time to update the Medicaid 
data used to determine an individual’s 
Medicaid eligibility for purposes of 
calculating a hospital’s Medicaid 
fraction. However, as indicated in the 
proposed rule, we were generally 
interested in public comments on using 
reopenings as a mechanism to use 
updated Medicaid eligibility data and 
reduce the filing of PRRB appeals—in 
particular, the optimal time for review 
of data to occur taking into account the 
hospital’s desire to receive accurate 
payment and CMS’ and the MACs’ 
desire to settle cost reports in a timely 
manner (for example, whether it makes 
sense to review data 2 years after cost 
report submission, near the end of the 
3 years mentioned in the reopening 
regulations, or at some other time). 

We stated in the proposed rule that 
we also are considering allowing 
hospitals, for a one-time option, to 
resubmit a cost report with updated 
Medicaid eligibility information, 
somewhat similar to our existing DSH 
policy allowing hospitals a one-time 
option to have their SSI ratios 
calculated based on their cost reporting 
period rather than the Federal fiscal 

year under 42 CFR 412.106(a)(3). Under 
this option, we would undertake 
rulemaking to determine the timeframe 
for exercising the option (which may be 
a maximum allowable time after the 
close of a cost reporting period or a 
specific window during which the 
request could be made). We indicated in 
the proposed rule we were interested in 
feedback and comments concerning the 
viability of these options, as well as any 
alternative approaches, that could help 
reduce the number of DSH-related 
appeals and inform our future 
rulemaking efforts. 

Comment: We received several 
comments in response to this request for 
information. Commenters were 
generally supportive of the options 
presented. 

Response: We thank commenters for 
responding to this request for 
information. We will take these 
comments into consideration for future 
rulemaking. 

G. Hospital Readmissions Reduction 
Program: Updates and Changes 
(§§ 412.150 through 412.154) 

1. Statutory Basis for the Hospital 
Readmissions Reduction Program 

Section 1886(q) of the Act, as 
amended by section 15002 of the 21st 
Century Cures Act, establishes the 
Hospital Readmissions Reduction 
Program. Under the Hospital 
Readmissions Reduction Program, 
Medicare payments under the acute 
inpatient prospective payment system 
for discharges from an applicable 
hospital, as defined under section 
1886(d) of the Act, may be reduced to 
account for certain excess readmissions. 
Section 15002 of the 21st Century Cures 
Act requires the Secretary to compare 
hospitals with respect to the proportion 
of beneficiaries who are dually eligible 
for Medicare and full-benefit Medicaid 
(dual eligibles) in determining the 
extent of excess readmissions. We refer 
readers to the FY 2016 IPPS/LTCH PPS 
final rule (80 FR 49530 through 49531) 
and the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38221 through 38240) for a 
detailed discussion of and additional 
information on the statutory history of 
the Hospital Readmissions Reduction 
Program. 

2. Regulatory Background 
We refer readers to the following final 

rules for detailed discussions of the 
regulatory background and descriptions 
of the current policies for the Hospital 
Readmissions Reduction Program: 

• FY 2012 IPPS/LTCH PPS final rule 
(76 FR 51660 through 51676). 

• FY 2013 IPPS/LTCH PPS final rule 
(77 FR 53374 through 53401). 
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317 Medicare Payment Advisory Commission 
(MedPAC), ‘‘Chapter 1, The Effects of the Hospital 
Readmissions Reduction Program,’’ Report to 
Congress: Medicare and Health Care Delivery 
System, June 2018. http://www.medpac.gov/docs/ 

default-source/reports/jun18_ch1_medpacreport_
sec.pdf?sfvrsn=0. 

• FY 2014 IPPS/LTCH PPS final rule 
(78 FR 50649 through 50676). 

• FY 2015 IPPS/LTCH PPS final rule 
(79 FR 50024 through 50048). 

• FY 2016 IPPS/LTCH PPS final rule 
(80 FR 49530 through 49543). 

• FY 2017 IPPS/LTCH PPS final rule 
(81 FR 56973 through 56979). 

• FY 2018 IPPS/LTCH PPS final rule 
(82 FR 38221 through 38240). 

• FY 2019 IPPS/LTCH PPS final rule 
(83 FR 41431 through 41439). 

These rules describe the general 
framework for the implementation of 
the Hospital Readmissions Reduction 
Program, including: (1) The selection of 
measures for the applicable conditions/ 
procedures; (2) the calculation of the 
excess readmission ratio (ERR), which is 
used, in part, to calculate the payment 
adjustment factor; (3) beginning in FY 
2019, the calculation of the proportion 
of ‘‘dually eligible’’ Medicare 
beneficiaries which is used to stratify 
hospitals into peer groups and establish 
the peer group median ERRs; (4) the 
calculation of the payment adjustment 
factor, specifically addressing the base 
operating DRG payment amount, 
aggregate payments for excess 
readmissions (including calculating the 
peer group median ERRs), aggregate 
payments for all discharges, and the 
neutrality modifier; (5) the opportunity 
for hospitals to review and submit 
corrections using a process similar to 
what is currently used for posting 
results on Hospital Compare; (6) the 
adoption of an extraordinary 
circumstances exception policy to 
address hospitals that experience a 
disaster or other extraordinary 
circumstance; (7) the clarification that 
the public reporting of ERRs will be 
posted on an annual basis to the 
Hospital Compare website as soon as is 
feasible following the review and 
corrections period; and (8) the 
specification that the definition of 
‘‘applicable hospital’’ does not include 
hospitals and hospital units excluded 
from the IPPS, such as LTCHs, cancer 
hospitals, children’s hospitals, IRFs, 
IPFs, CAHs, and hospitals in United 
States territories and Puerto Rico. 

We also have codified certain 
requirements of the Hospital 
Readmissions Reduction Program at 42 
CFR 412.152 through 412.154. In section 
IV.G.12. of the preamble of this final 
rule, we are finalizing our proposals to 
update the regulatory text to reflect both 
the proposed policies that we are 
finalizing in this final rule as well as 
previously finalized policies. 

The Hospital Readmissions Reduction 
Program strives to put patients first by 
ensuring they are empowered to make 
decisions about their own healthcare 

along with their clinicians, using 
information from data-driven insights 
that are increasingly aligned with 
meaningful quality measures. We 
believe the Hospital Readmissions 
Reduction Program incentivizes 
hospitals to improve health care quality 
and value, while giving patients the 
tools and information needed to make 
the best decisions for them. To that end, 
we are committed to monitoring the 
efficacy of the program to ensure that 
the Hospital Readmissions Reduction 
Program improves the lives of patients 
and reduces cost. 

We note that we received public 
comments on the effectiveness and 
design of the Hospital Readmissions 
Reduction Program in response to the 
FY 2020 IPPS/LTCH PPS proposed rule. 
While we appreciate the commenters’ 
feedback, because we did not include in 
the proposed rule any proposals related 
to these topics, we consider the public 
comments to be out of the scope of the 
proposed rule. Therefore, we are not 
addressing most of these comments in 
this final rule. However, all topics that 
we consider to be out of scope of the 
proposed rule will be taken into 
consideration when developing policies 
and program requirements for future 
years. 

Comment: Several commenters urged 
CMS to work with a range of 
stakeholders—including hospitals, 
patients and health services 
researchers—to assess whether the 
Hospital Readmissions Reduction 
Program has had a negative impact on 
hospital mortality rates and other 
unintended consequences, and noted 
that some emerging research may 
suggest that the Hospital Readmissions 
Reduction Program’s strong incentive to 
reduce readmissions could be associated 
with higher mortality rates. 

Response: We believe that the 
Hospital Readmissions Reduction 
Program has successfully reduced 
readmissions, which are both harmful to 
patients and costly for the health care 
system. In June 2018, the Medicare 
Payment Advisory Commission also 
stated that ‘‘Readmission rates clearly 
declined from 2010 to 2016. Given the 
totality of the evidence and the findings 
in the literature, it appears that at least 
some of this reduction was due to the 
incentives in the HRRP. The exact share 
that is due to the HRRP and the share 
due to other factors is difficult to 
disentangle.’’ 317 Keeping patients 

healthy is one of our highest priorities, 
and we welcome any research reports 
pertaining to the unintended 
consequences of the program. We will 
continue to monitor literature that 
discusses the Program, and take this 
information into account during future 
policymaking. We are committed to 
monitoring any unintended 
consequences over time, such as the 
inappropriate shifting of care or 
increased patient morbidity and 
mortality, to ensure that the Hospital 
Readmissions Reduction Program 
improves the lives of patients and 
reduces cost. 

3. Summary of Policies for the Hospital 
Readmissions Reduction Program 

In the FY 2020 IPPS/LTCH PPS 
proposed rule, we proposed the 
following policies: (1) A measure 
removal policy that aligns with the 
removal factor policies previously 
adopted in other quality reporting and 
quality payment programs; (2) an update 
to the program’s definition of ‘‘dual- 
eligible’’, beginning with the FY 2021 
program year, to allow for a 1-month 
lookback period in data sourced from 
the State Medicare Modernization Act 
(MMA) files to determine dual-eligible 
status for beneficiaries who die in the 
month of discharge; (3) a subregulatory 
process to address any potential future 
nonsubstantive changes to the payment 
adjustment factor components; and (4) 
an update to the regulations at 42 CFR 
412.152 and 412.154 to reflect proposed 
policies and to codify additional 
previously finalized policies. 

In this final rule, we are finalizing our 
proposals as proposed. We discuss these 
finalized proposals in greater detail 
below. 

4. Current Measures and Newly 
Finalized Measure Policies for FY 2020 
and Subsequent Years 

a. Current Measures 
The Hospital Readmissions Reduction 

Program currently includes six 
applicable conditions/procedures: 
Acute myocardial infarction (AMI); 
heart failure (HF); pneumonia; elective 
primary total hip arthroplasty/total knee 
arthroplasty (THA/TKA); chronic 
obstructive pulmonary disease (COPD); 
and coronary artery bypass graft (CABG) 
surgery. We refer readers to the FY 2019 
IPPS/LTCH PPS final rule (83 FR 41431 
through 41439) for more information 
about how the Hospital Readmissions 
Reduction Program supports CMS’ goal 
of bringing quality measurement, 
transparency, and improvement together 
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318 When there is reason to believe that the 
continued collection of a measure as it is currently 
specified raises potential patient safety concerns, 
CMS will take immediate action to remove a 
measure from the program and not wait for the 
annual rulemaking cycle. In such situations, we 
would promptly retire such measures followed by 
subsequent confirmation of the retirement in the 
next IPPS rulemaking. When we do so, we will 
notify hospitals and the public through the usual 
hospital and QIO communication channels used for 
the Hospital Readmissions Reduction Program, 
which include memo and email notification and 
QualityNet website articles and postings. 

319 We refer readers to the Hospital IQR Program’s 
measure removal factors discussions in the FY 2016 
IPPS/LTCH PPS final rule (80 FR 49641 through 
49643) and the FY 2019 IPPS/LTCH PPS final rule 
(83 FR 41540 through 41544) for additional details 
on the removal factors and the rationale supporting 
them. 

with value-based purchasing to the 
hospital inpatient care setting through 
the Meaningful Measures Initiative. We 
continue to believe the measures we 
have adopted adequately meet the goals 
of the Hospital Readmissions Reduction 
Program. In the FY 2020 IPPS/LTCH 
PPS proposed rule (84 FR 19424), we 
did not propose to remove or adopt any 
additional measures at this time. 

b. Measure Removal Factors Policy 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19424), while we 
did not propose to remove any measures 
from the Hospital Readmissions 
Reduction Program, we proposed to 
adopt a measure removal factors policy 
as part of our efforts to ensure that the 
Hospital Readmissions Reduction 
Program measure set continues to 
promote improved health outcomes for 
beneficiaries while minimizing the 
overall burden and costs associated with 
the program. The adoption of measure 
removal factors would align the 
Hospital Readmissions Reduction 
Program with our other quality 
reporting and quality payment programs 
and help ensure consistency in our 
measure evaluation methodology across 
programs. 

In the FY 2019 IPPS/LTCH PPS final 
rule, we updated a number of CMS 
programs’ considerations for removing 
measures from the respective programs. 
Specifically, we finalized eight measure 
removal factors for the Hospital IQR 
Program (83 FR 41540 through 41544), 
the Hospital VBP Program (83 FR 41441 
through 41446), the PCHQR Program (83 
FR 41609 through 41611), and the LTCH 
QRP (83 FR 41625 through 41627). 

We believe these removal factors are 
also appropriate for the Hospital 
Readmissions Reduction Program, and 
we believe that alignment between CMS 
quality programs is important to provide 
stakeholders with a clear, consistent, 
and transparent process. Therefore, to 
align with our other quality reporting 
and quality payment programs, we 
proposed to adopt the following 
removal factors for the Hospital 
Readmissions Reduction Program: 

• Factor 1. Measure performance 
among hospitals is so high and 
unvarying that meaningful distinctions 
and improvements in performance can 
no longer be made (‘‘topped-out’’ 
measures); 

• Factor 2. Measure does not align 
with current clinical guidelines or 
practice; 

• Factor 3. Measure can be replaced 
by a more broadly applicable measure 
(across settings or populations) or a 
measure that is more proximal in time 

to desired patient outcomes for the 
particular topic; 

• Factor 4. Measure performance or 
improvement does not result in better 
patient outcomes; 

• Factor 5. Measure can be replaced 
by a measure that is more strongly 
associated with desired patient 
outcomes for the particular topic; 

• Factor 6. Measure collection or 
public reporting leads to negative 
unintended consequences other than 
patient harm; 318 

• Factor 7. Measure is not feasible to 
implement as specified; and 

• Factor 8. The costs associated with 
a measure outweigh the benefit of its 
continued use in the program.319 

We note that these factors are 
considerations taken into account when 
deciding whether or not to remove 
measures, not firm requirements, and 
that we will propose to remove 
measures based on these factors on a 
case-by-case basis. We continue to 
believe that there may be circumstances 
in which a measure that meets one or 
more factors for removal should be 
retained regardless, because the benefits 
of a measure can outweigh its 
drawbacks. Our goal is to move the 
program forward in the least 
burdensome manner possible, while 
maintaining a parsimonious set of 
meaningful quality measures and 
continuing to incentivize improvement 
in the quality of care provided to 
patients. 

We received several public comments 
on our proposed measure removal 
factors. 

Comment: Many commenters 
supported the adoption of the eight 
measure removal factors previously 
adopted by the Hospital IQR Program 
and the Hospital VBP Program into the 
Hospital Readmissions Reduction 
Program. A few commenters stated that 
adoption of these factors would allow 
for consistency and alignment in 
measure evaluation methodology across 

programs. Some commenters also 
believed that the factors are well- 
established and ensure that a variety of 
valid reasons to remove a measure are 
considered by CMS. A few commenters 
also believed the proposal would reduce 
burden and increase efficiency. 

Response: We thank the commenters 
for their support. 

Comment: Some commenters 
encouraged CMS to be transparent in 
how these factors are applied when a 
measure is considered for removal and 
urged CMS to use the factors as a guide 
to removal rather than an automatic 
process. 

Response: As we stated in the 
proposed rule and as described above, 
we consider these removal factors as 
considerations for removal, not firm 
requirements. We value transparency in 
our processes, and plan to seek 
stakeholder input through education 
and outreach, rulemaking and other 
stakeholder engagement before 
removing measures. 

Comment: One commenter opposed 
the adoption of the removal criteria 
because this commenter believed the 
criteria lack specificity and empirical 
support. The commenter believed that 
CMS should include more detail on how 
the removal factors would apply to 
beneficiaries, and develop and publicly 
share how the terminology in each 
criterion would be applied. The 
commenter requested transparency 
around how such terms were tested and 
what results will empirically determine 
whether the criterion is met or not. 

Response: We thank the commenter 
for these recommendations. As we 
discussed in the proposed rule, the 
removal factors are intended to be 
considerations that we take into account 
when deciding whether or not to 
remove measures. There may be 
circumstances in which we decide that 
a measure that meets one or more 
factors for removal should be retained 
regardless of the criteria, because any 
benefit of removing a measure could be 
outweighed by the benefits of retaining 
it. We intend to take multiple 
considerations and stakeholder feedback 
into account when determining whether 
to propose a measure for removal under 
any of the removal factors. 

Comment: Several commenters 
supported removal Factor 1: ‘‘measure 
performance among hospitals is so high 
and unvarying that meaningful 
distinctions and improvement in 
performance can no longer be made 
(‘‘topped-out’’ measures),’’ but 
encouraged CMS to enhance the 
removal factor by adding quantitative 
criteria or empirical criteria similar to 
the criteria adopted by Hospital IQR and 
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Hospital VBP Programs. Some 
commenters specifically recommended 
adding the ‘‘topped out’’ definition 
adopted by the Hospital IQR and 
Hospital VBP Programs (79 FR 50055): 

• The difference in performance 
between the 75th and 90th percentile is 
statistically indistinguishable. In 
general, this means that the 75th and 
90th percentile scores differ by less than 
two standard deviations. 

• The truncated coefficient of 
variation (TCV) is less or equal to 0.10. 
CMS’s definition of ‘‘truncated’’ is to 
remove the top and bottom 5% of 
hospitals before calculating the CV. 
Applying these two criteria to current 
data shows that the program’s measure 
set may already be ‘‘topped out’’ in 
performance. 

Response: We thank the commenters 
for these recommendations. Because the 
Hospital Readmissions Reduction 
Program focuses on improved 
coordination and communication to 
prevent readmissions that are harmful to 
patients and costly to Medicare, the 
empirical criteria developed for the 
Hospital IQR and Hospital VBP 
Programs may not be appropriate for all 
readmissions. The Hospital 
Readmissions Reduction Program 
strives to encourage hospitals to reduce 
excess readmissions, not within a 
statistical standard, but to as close to 
zero as possible. While we do not 
believe that the Hospital IQR Program or 
Hospital VBP Programs’ empirical 
standards are appropriate for the 
Hospital Readmissions Reduction 
Program at this time, we will consider 
whether other statistical standards may 
be more appropriate for the Hospital 
Readmissions Reduction Program in the 
future. Therefore, we believe adding 
quantitative or empirical criteria at this 
time would not be appropriate. 

Comment: A few commenters 
opposed adoption of measure removal 
Factor 1: ‘‘measure performance among 
hospitals is so high and unvarying that 
meaningful distinctions and 
improvement in performance can no 
longer be made (‘‘topped out’’ 
measures).’’ One commenter believed 
that removal of a measure immediately 
upon a ‘‘topped out’’ analysis would 
eliminate the ability to determine 
whether performance regresses or that 
the removal of the measure may result 
in lower quality of care over the long 
term. The commenter recommended 
CMS either consolidate measures that 
meet the ‘‘topped out’’ criteria but are 
still considered meaningful to 
stakeholders into a composite measure 
or include them as an evidence-based 
standard in a verification program. One 
commenter expressed its belief that the 

policy would eliminate many important 
measures and would therefore not 
address true quality improvement. 
Another commenter believed that many 
measures are ‘‘never events’’ and a low 
prevalence still can be unacceptably 
high. The commenter also believed the 
quantitative criteria CMS uses for 
determining topped out status is 
problematic, as beneficiaries and payers 
often avoid the lowest performers, and 
that CMS’s topped out methodology 
does not account for variation in lower 
performing percentiles; additionally, a 
potential high degree of variation 
outside of the narrow 75th–90th 
percentiles is unaccounted for. 

Response: We thank the commenters 
for these recommendations. As we 
discussed in the proposed rule, the 
removal factors are intended to be 
considerations taken into account when 
deciding whether or not to remove 
measures but are not firm requirements. 
There may be circumstances in which a 
measure that meets one or more factors 
for removal should be retained 
regardless, because any benefit of 
removing a measure could be 
outweighed by other benefits to 
retaining the measure. We intend to take 
multiple considerations into account 
when determining whether to propose a 
measure for removal under Factor 1 or 
any of the other removal factors. 
Additionally, we note that we have 
intentionally not provided numerical 
guidelines for Factor 1 in order to retain 
flexibility when assessing measures. 

Comment: Several commenters 
expressed concern that retaining 
‘‘topped out’’ measures could detract 
from quality improvements because 
hospitals might expend more resources 
trying to improve measures that have 
limited opportunity for improvement 
rather than focusing on measures that 
could provide greater opportunities for 
improvement. Another expressed 
concern that CMS might retire measures 
using the ‘‘topped-out’’ criteria before 
identifying and adopting replacement 
measures, and urged CMS to be 
thoughtful before removing measures. 

Response: We thank the commenters 
for sharing their concerns. The removal 
factors are intended to be considerations 
that we take into account when deciding 
whether or not to remove measures as 
part of a holistic review of the program’s 
measure set. There may be 
circumstances in which a measure that 
meets one or more factors for removal 
should be retained regardless of the 
criteria because any benefit of removing 
a measure could be outweighed by 
benefits of retaining the measure. We 
intend to take multiple considerations 
and stakeholder feedback into account 

when determining whether to propose a 
measure for removal under any of the 
removal factors. 

Comment: Several commenters 
supported the adoption of Factor 8: 
‘‘costs associated with a measure 
outweigh the benefit of its continued 
use in the program.’’ 

Response: We thank the commenters 
for the support. 

Comment: A few commenters raised 
specific concerns regarding Factor 8: 
‘‘the costs associated with the measure 
outweigh the benefit of its continued 
use in the program.’’ A commenter 
supported the addition of Factor 8, but 
suggested that CMS seek stakeholder 
input specifically each time Factor 8 is 
considered for application. Another 
commenter opposed the adoption of 
Factor 8 unless ‘‘costs’’ and ‘‘benefits’’ 
are defined as ‘‘costs to Medicare 
beneficiaries and the public’’ and 
‘‘benefits to Medicare beneficiaries and 
the public.’’ A few commenters 
expressed the belief that CMS should 
develop empirical criteria to determine 
whether this factor has been met. A few 
commenters strongly opposed Factor 8 
because of their belief that it is 
extremely subjective, lacks clear criteria 
and guidelines, and that costs should 
not be the driving factor when deciding 
whether to remove a measure. A few 
commenters also argued that the other 
criteria were sufficient. 

Response: We thank the commenters 
for sharing these concerns regarding 
Factor 8. We value transparency in our 
process and will seek stakeholder input 
prior to removing any measures from 
the Hospital Readmissions Reduction 
Program. We intend to be transparent in 
our assessment of measures under this 
measure removal factor. There are 
various considerations of costs and 
benefits that we will evaluate in 
applying removal Factor 8, and we will 
take into consideration the perspectives 
of multiple stakeholders. However, 
because we intend to evaluate each 
measure on a case-by-case basis, and 
each measure has been adopted to fill 
different needs in the Hospital 
Readmissions Reduction Program, we 
do not believe it would be meaningful 
to identify a specific set of assessment 
criteria to apply to all measures. We 
believe costs include costs to 
stakeholders such as patients, 
caregivers, providers, CMS, and other 
entities. In addition, we note that the 
benefits we will consider center on 
benefits to patients and caregivers as the 
primary beneficiaries of our quality 
reporting and value-based payment 
programs. When we propose to remove 
a measure under this measure removal 
factor, we will provide information on 
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320 In addition, it has come to our attention that 
the determination of dual eligibility is made from 
data sourced from the State MMA files, not the 
original State MMA files. The program also 
considers this to be a nonsubstantive change as the 
data are obtained from the previously finalized 
specified source. 

the costs and benefits we considered in 
evaluating the measure. 

Comment: One commenter 
recommended that CMS adopt an 
additional measure removal factor, 
considering ‘‘whether the measure is 
important to beneficiaries or the public 
at large.’’ The commenter believed that 
the measure removal policy should 
center on the best interests of Medicare 
beneficiaries and Medicaid recipients 
and then the best interests of the public 
at large. The commenter recommended 
that the additional measure removal 
factor be Factor 1 to denote its primary 
importance, and the proposed measure 
removal factors be renumbered 
accordingly. 

Response: We thank the commenter 
for this recommendation. We will 
consider the perspectives of all 
stakeholders when applying any of the 
measure removal factors, and 
importance to beneficiaries and the 
public at large are certainly part of this 
consideration. Additionally, we 
proposed these measure removal factors 
to support alignment with our other 
quality programs, and we do not believe 
that adopting additional measure 
removal factors for the Hospital 
Readmissions Reduction Program and 
renumbering the factors would facilitate 
alignment and could result in confusion 
when stakeholders review our programs’ 
measure removal proposals in the 
future. 

Comment: Another commenter 
recommended the loss of NQF- 
endorsement as an additional criterion 
for removal and encouraged CMS to 
remove measures that fail to pass NQF 
requirements or are replaced by more 
appropriate competing measures. 

Response: We thank the commenter 
for this recommendation. As previously 
noted, our goal is to move the program 
forward in the least burdensome manner 
possible, while maintaining a 
parsimonious set of meaningful quality 
measures and continuing to incentivize 
improvement in the quality of care 
provided to patients. We review the 
Program’s measure set on a regular basis 
and will continue to review and monitor 
the program’s measure set, newly 
developed measures, and NQF guidance 
to ensure the program’s measures 
remain evidence based. Additionally, 
we proposed these measure removal 
factors to support alignment with our 
other quality programs, and we do not 
believe that adopting additional 
measure removal factors for the Hospital 
Readmissions Reduction Program would 
facilitate alignment and could result in 
confusion when stakeholders review our 
programs’ measure removal proposals in 
the future. 

We intend to be transparent in our 
assessment of measures under the 
finalized measure removal factor. As 
mentioned in a previous comment 
response, because we intend to evaluate 
each measure on a case-by-case basis, 
and each measure has been adopted to 
fill different needs in the Hospital 
Readmissions Reduction Program, we 
do not believe it would be meaningful 
to identify a specific set of assessment 
criteria to apply to all measures. 

After consideration of the public 
comments we received, we are 
finalizing our proposals to adopt for the 
Hospital Readmissions Reduction 
Program the eight measure removal 
factors currently in the Hospital IQR 
Program and Hospital VBP Program 
beginning with the FY 2020 program 
year. 

5. Updated Definition of ‘‘Dual-Eligible’’ 
Beginning in FY 2021 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38226 through 38229), as 
part of implementing the 21st Century 
Cures Act, we finalized the definition of 
dual-eligible as follows: ‘‘Dual-eligible 
is a patient beneficiary who has been 
identified as having full benefit status in 
both the Medicare and Medicaid 
programs in the State Medicare 
Modernization Act (MMA) files for the 
month the beneficiary was discharged 
from the hospital.’’ In the FY 2019 IPPS/ 
LTCH PPS final rule (83 FR 41437 
through 41438), we finalized our 
proposal to codify this definition at 42 
CFR 412.152 along with other 
definitions pertinent to dual-eligibility 
calculations for assigning hospitals into 
peer groups. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19424 through 
19425), we proposed to update our 
previously finalized definition of ‘‘dual- 
eligible’’ to specify that, for the payment 
adjustment factors beginning with the 
FY 2021 program year, ‘‘dual-eligible’’ is 
a patient beneficiary who has been 
identified as having full benefit status in 
both the Medicare and Medicaid 
programs in data sourced from the State 
MMA files for the month the beneficiary 
was discharged from the hospital, 
except for those patient beneficiaries 
who die in the month of discharge, who 
will be identified using the previous 
month’s data sourced from the State 
MMA files.320 

The updated definition is necessary to 
account for misidentification of the 
dual-eligible status of patient 
beneficiaries who die in the month of 
discharge, which can occur under the 
current definition. We were not aware at 
the time we finalized our current 
definition of ‘‘dual-eligible’’ that there 
are times when the data sourced from 
the State MMA files may underreport 
the number of beneficiaries with dual- 
eligibility status for the month in which 
the beneficiary dies, and, therefore, 
these data are not fully accurate 
reflections of dual-eligible status for the 
month in which a beneficiary dies. We 
have identified two situations that lead 
to the underreporting of dual-eligible 
patients: (1) The dual-eligible status is 
not recorded in the month of death; and 
(2) the dual-eligible status changes from 
dual in the months prior to death to 
non-dual in the month of death. We 
estimated that the number of 
misidentified patient beneficiaries is 
very small. We currently predict a 0.2% 
total increase in dual eligible 
beneficiaries admitted across all 
participating hospitals. Our analysis 
shows that this very small total increase 
did not have a large impact on peer 
grouping assignments or payment 
adjustments. Only 20 hospitals (less 
than 1 percent of open subsection (d) 
hospitals included in the Hospital 
Readmissions Reduction Program with 
measure results) would change peer 
group assignments under the proposed 
definition of dual-eligible stays. Of 
those 20 hospitals, 18 hospitals would 
receive a penalty under either definition 
of dual-eligible stays, and two hospitals 
would not receive a penalty under 
either definition. Nine of those 18 
hospitals would have a slightly higher 
payment adjustment factor (PAF) and 
the largest increase would be 0.0023. 
Eight hospitals would have a slightly 
lower PAF and the largest decrease 
would be 0.0023. One hospital would 
have the same PAF under the revised 
definition. Based on our analysis, we 
believe that using the most accurate 
information available is the most 
appropriate policy for the program and 
consistent with our initial rationale for 
using the State MMA files as the source 
to identify dual-eligibles. When we 
adopted the current definition of ‘‘dual- 
eligible’’ in the FY 2018 IPPS/LTCH PPS 
final rule (82 FR 38226), we stated, and 
many commenters agreed, that the State 
MMA file is considered the most current 
and most accurate source of data for 
identifying dual-eligible beneficiaries 
because the data are also used for 
operational purposes related to the 
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administration of Medicare Part D 
benefits. 

Our intent was, and remains, to use 
the most accurate data available to 
determine ‘‘dual-eligible’’ status in the 
hospital grouping portion of the 
payment adjustment. Through our 
analysis, we believe using a 1-month 
lookback period within the data sourced 
from the State MMA files to determine 
dual-eligible status for beneficiaries who 
die in the month of discharge will 
improve the accuracy of the number of 
beneficiaries identified as having dual- 
eligible status. We note that we 
proposed to update this definition for 
FY 2021 instead of FY 2020 because the 
time associated with updates to the data 
systems is inconsistent with our ability 
to finalize this proposal in time for FY 
2020 and the lack of a subregulatory 
policy, which would allow us to make 
nonsubstantive changes outside of the 
rulemaking schedule. 

We also proposed to revise the 
definition of ‘‘dual-eligible’’ codified at 
42 CFR 412.152 to incorporate this 
update. 

We received several public comments 
on our proposed modification to the 
definition of ‘‘dual-eligible’’ beginning 
in FY 2021. 

Comment: Many commenters 
supported our proposal to modify the 
definition of a ‘‘dual eligible’’ beginning 
with the FY 2021 program year, to allow 
for a 1-month lookback period in data 
sourced from the State Medicare 
Modernization Act (MMA) files to 
determine dual-eligible status for 
beneficiaries who die in the month of 
discharge. Many commenters noted 
their beliefs that this update will more 
accurately reflect a hospital’s dual 
eligible population and improve data 
reliability. Some commenters noted 
their understanding that only a small 
number of dual eligible beneficiaries’ 
status would change as a result of the 
definition modification. 

Response: We thank the commenters 
for their support. We would also like to 
provide additional information 
regarding the number of beneficiaries’ 
statuses that are expected to change as 
a result of the definition modification. 
We anticipate about a 0.2% increase in 
dual eligible stays due to the definition 
modification based on the FY 2019 
performance period (July 1, 2014 
through June 30, 2017), or an increase 
from 8,769,611 dual stays under the 
previous definition to 8,786,367 dual 
stays under the modified definition, an 
increase of 16,756 dual eligible stays. 

After consideration of the public 
comments we received, we are 
finalizing, without modification, that 
beginning in FY 2021, a ‘‘dual-eligible’’ 

is a patient beneficiary who has been 
identified as having full benefit status in 
both the Medicare and Medicaid 
programs in data sourced from the State 
MMA files for the month the beneficiary 
was discharged from the hospital, 
except for those patient beneficiaries 
who die in the month of discharge, who 
will be identified using the previous 
month’s data sourced from the State 
MMA files. 

6. Adoption of a Subregulatory Process 
for Changes to Payment Adjustment 
Factor Components 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41434), we reiterated our 
policy regarding the maintenance of 
technical specifications for quality 
measures. In adopting our policy for the 
maintenance of technical specifications 
in the FY 2015 IPPS/LTCH PPS final 
rule (79 FR 50039), we stated that it is 
important to have in place a 
subregulatory process to incorporate 
nonsubstantive updates required by the 
National Quality Forum into the 
measure specifications we have adopted 
for the Hospital Readmissions 
Reduction Program, so that these 
measures remain up to date. We also 
stated that we would continue to use 
notice and comment rulemaking for any 
substantive changes to measure 
specification. We continue to believe 
this process is the most expeditious 
manner possible to ensure that quality 
measures remain fully up to date while 
preserving the public’s ability to 
comment on updates that so 
fundamentally change a measure that it 
is no longer the same measure that we 
originally adopted. When we adopted 
this policy, we received commenter 
support for our policy of handling 
substantive and nonsubstantive changes 
to measures. The policy allows CMS 
two mechanisms to address measure 
updates: (1) The use of future proposed 
rules and public comment periods for 
substantive changes; and (2) 
subregulatory processes for 
nonsubstantive changes which also 
preserve CMS’ autonomy and flexibility, 
in order to rapidly implement 
nonsubstantive updates to measures (79 
FR 50039). We now believe it is 
important for the Hospital Readmissions 
Reduction Program to adopt an 
analogous subregulatory process for 
changes to the payment adjustment 
factor components to provide similar 
flexibility to rapidly implement 
nonsubstantive updates to implement 
previously finalized data components 
and other minor changes when payment 
adjustment factor components are 
impacted. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19425 through 
19426), we proposed to adopt a policy 
under which we would use a 
subregulatory process to make 
nonsubstantive changes to the payment 
adjustment factor components used for 
the Hospital Readmissions Reduction 
Program. We previously adopted our 
payment adjustment factor components 
policies through the notice and 
comment rulemaking process. The 
Hospital Readmissions Reduction 
Program relies on these payment 
adjustment factor components, 
including, but not limited to, the 
proportion of dual-eligibles, peer group 
assignment, peer group median ERR, 
neutrality modifier, and ratio of DRG 
payments to total payments, to 
determine hospital payments in each 
fiscal year. Each year, we provide 
details on most of that information in 
the Hospital Specific Report (HSR) User 
Guide located on QualityNet website at: 
https://www.qualitynet.org/dcs/Content
Server?c=Page&pagename=QnetPublic
%2FPage%2FQnetTier3&cid=
1228772412669. However, there are 
times when data sourcing from 
previously finalized data sources and 
files and other technical aspects of the 
payment adjustment factor components 
change and require updating, even 
when those changes do not alter the 
intent of our previously finalized 
policies. Because the updates to data 
sourcing and technical aspects of the 
components are not always linked to the 
timing of regulatory actions, we believe 
this proposed policy is prudent to allow 
for the use of the most up-to-date, 
accurate information. We reiterate that 
we would continue to consider all 
changes to the framework of the 
components themselves as substantive 
changes that we would propose through 
the notice-and-comment rulemaking 
process. 

Most recently, as discussed earlier, we 
identified an issue with data accuracy 
for determining dual-eligible status from 
data sourced from the State MMA files 
for beneficiaries who die in the same 
month as discharge. In section IV.G.5. of 
the preamble of this final rule, we are 
finalizing our proposal to amend the 
definition of ‘‘dual-eligible’’ to account 
for this data issue. However, we would 
like to clarify that the finalized proposal 
is not altering the intent of our 
previously finalized policy. Instead, the 
updated definition of ‘‘dual-eligible’’ 
allows for the use of the month 
preceding discharge for identifying 
dual-eligibles who died during the 
discharge month after learning that the 
current files misidentified the dual 
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eligibility status of certain patient 
beneficiaries who die in the month of 
discharge. Although we have identified 
this issue, and do not believe that it is 
a substantive change to our policy for 
determining dual-eligibles, we believe 
that we should utilize the notice and 
comment rulemaking process to address 
this clarification because we do not 
currently have a subregulatory policy in 
place to address this type of data issue. 
However, we believe that a 
subregulatory process for addressing 
nonsubstantive data issues like the dual- 
eligible update could be used for similar 
situations in the future. Additionally, 
we would like to specify that decisions 
regarding substantive and 
nonsubstantive changes will be made in 
accordance with the recent Supreme 
Court ruling in Azar v. Allina Health 
Services, 587 U.S. ___, 139 S.Ct. 1804 
(2019). We would publish these 
nonsubstantive data changes in the HSR 
User Guide annually. We note that we 
would continue to use notice and 
comment rulemaking for substantive 
changes. 

With respect to what constitutes 
substantive changes versus 
nonsubstantive changes, we expect to 
make this determination on a case-by- 
case basis. In other quality reporting and 
quality payment programs (77 FR 
53504), we stated that substantive 
changes are those that are so significant 
that the measures could no longer be 
considered the same measure. For this 
proposed policy, we would utilize the 
same principle; we would deem a 
change to be substantive and to require 
notice-and-comment rulemaking when 
the impact of the change to the payment 
adjustment factor component was so 
significant that it could no longer be 
considered to be the same as the 
previously finalized component. 
Examples of nonsubstantive changes 
would include, but not be limited to, 
updated naming or locations of data 
files and/or other minor discrepancies 
that do not change the intent of the 
policy. Examples of substantive changes 
to data might include use of different 
methodologies to use data than finalized 
for the payment adjustment factor 
component or the use of a different 
component in the methodology for 
payment calculations. 

We received several public comments 
on our proposed subregulatory process 
for nonsubstantive updates to the 
payment adjustment factor components. 

Comment: Several commenters 
supported our proposal to adopt a 
subregulatory process that would allow 
us to administer the Hospital 
Readmissions Reduction Program 
efficiently and address nonsubstantive 

requirements such as updating file 
names and or locations, the use of 
improved data files, or responses to 
unintended consequences of technical 
programmatic changes. 

Response: We thank the commenters 
for their support. 

Comment: Several commenters 
requested that CMS provide additional 
clarity on the proposed subregulatory 
process, including providing further 
definition of ‘‘nonsubstantive’’ and the 
criteria CMS would use to determine if 
something was nonsubstantive. A few 
other commenters urged CMS to better 
articulate the circumstances under 
which nonsubstantive changes can be 
made without formal review and 
comment from public stakeholders to 
ensure appropriate transparency. 

Response: The proposed 
subregulatory process is intended to 
establish a mechanism to address 
nonsubstantive changes to the payment 
adjustment factor components used for 
the Program. Nonsubstantive updates 
are those that are technical in nature 
and include, but are not limited to, 
updates to file names or their locations, 
data processing through standard 
procedures and/or the correction of 
other minor discrepancies in data 
preparation that are required to 
implement the program, but do not 
change the intent of the previously 
finalized policies. We believe this 
subregulatory process is necessary 
because updates to previously finalized 
data sourcing and technical aspects of 
the components are not always linked to 
the timing of regulatory actions, such as 
rulemaking. Therefore, this policy will 
allow for the Program to use the most 
up-to-date, accurate files and data in 
payment adjustment calculations. 

We believe this policy is particularly 
important as we are providing 
additional transparency into the 
Program’s payment adjustment 
calculations. Beginning in FY 2020, we 
will begin providing additional details 
regarding the payment adjustment 
factors in the technical appendix of the 
HSR User Guide to provide greater 
insight and detail about the payment 
methodology, including information on 
how non-ERR components of the 
payment adjustment factor are 
calculated, such as information on the 
data processing used to prepare the 
analytic files for the payment 
adjustment factor calculations. This 
information includes details about our 
standard processing rules to produce 
clean data, such as the removal of 
duplicate stays, and the files used to 
produce aspects of the final payment 
adjustment factors. Depending on the 
state of the data received, or if files 

received by the program change due to 
factors outside of the program’s control, 
the program would hope for flexibility 
to amend and update the 
nonsubstantive standard processing 
rules and data processing to ensure 
quality data are used for the payment 
adjustment calculations, rather than 
stall the program for lack of a 
mechanism to improve the data. We 
would similarly expect to use 
subregulatory policy to address other 
nonsubstantive updates that could have 
an impact on program operation. 

Comment: Many commenters agreed 
that CMS should be able to make minor 
program changes without notice-and- 
comment rulemaking but urged CMS to 
develop safeguards that would require 
any programmatic changes impacting 
hospital performance or payment to be 
communicated in advance of 
implementation. These commenters 
suggested that the annual IPPS 
rulemaking process provides hospitals 
with a predictable opportunity to review 
and provide input on policy changes 
that could affect their performance in 
the program. Several commenters also 
noted that they believed that the 
proposal to change to the ‘‘dual- 
eligible’’ definition to allow for a one- 
month look back was a substantive 
change and would not have been 
appropriate to implement through the 
proposed subregulatory process. 

Response: We thank the commenters 
for their support of the subregulatory 
process to address minor, 
nonsubstantive changes to the program, 
and acknowledge their desire for 
safeguards to ensure we do not use the 
policy to effect policy change. The 
proposed subregulatory policy is 
intended to serve as a mechanism to 
address nonsubstantive changes and 
ensure that the Program can rapidly 
implement updates to technical issues. 
It is not intended to address substantive 
policy changes outside of notice-and- 
comment rulemaking, nor would we use 
it in such a manner. As stated in our 
proposal, we intend to use the 
subregulatory policy for nonsubstantive 
changes that are purely technical in 
nature. When making determinations on 
whether to use the subregulatory 
process or not, we intend to adopt a 
conservative approach and ensure that 
the subregulatory policy is not used to 
alter or amend policies in a manner 
inconsistent with any previously 
finalized policy. 

Additionally, we understand 
commenters’ concerns about using the 
proposal to update the definition of 
‘‘dual-eligible’’ in FY 2021 to allow for 
a one-month lookback as an example 
use case for the subregulatory process. 
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We continue to believe that when 
minor, previously unknown 
discrepancies in data are discovered and 
those discrepancies frustrate but do not 
change the stated intent of our policies, 
a subregulatory process may be the best 
approach to address them in a timely 
manner. We will make those 
determinations on a case by case basis. 
We will take commenters’ feedback into 
consideration for any future 
consideration of the application of the 
subregulatory process. 

Comment: Several commenters 
expressed concerns that some 
nonsubstantive regulatory changes may 
result in significant changes for 
hospitals, such as programming measure 
changes, which could impact hospitals’ 
internal monitoring systems. They 
encouraged CMS to establish a process 
for obtaining stakeholder input prior to 
making any changes to ensure the 
change is not substantive and to identify 
any burden or unintended consequences 
that may result from changes using the 
subregulatory process. 

Response: We thank the commenters 
for this feedback. We plan to 
communicate any subregulatory changes 
to the payment adjustment factors via 
our standard outreach channels, most 
notably the HSR User Guides, which 
hospitals receive annually with their 
HSRs at the start of the review and 
correction period. Additionally, the 
HSR User Guide is posted on QualityNet 
at the start of the review and correction 
period. Because the subregulatory 
policy is intended to facilitate technical 
aspects of the program calculations, we 
expect that subregulatory changes will 
only impact internal CMS processes and 
do not expect these updates to impact 
hospitals’ internal monitoring systems 
or create additional burden for 
hospitals. 

After consideration of the public 
comments we received, we are 
finalizing our policy to adopt a 
subregulatory process to make 
nonsubstantive updates to payment 
adjustment factor components to 
facilitate the program’s operation when 
minor changes are required, but do not 
substantively impact the program’s 
previously finalized policies. 

7. Applicable Period for FY 2022 
We refer readers to the FY 2012 IPPS/ 

LTCH PPS final rule (76 FR 51671) and 
the FY 2013 IPPS/LTCH PPS final rule 
(77 FR 53675) for discussion of our 
previously finalized policy for defining 
applicable periods. In the FY 2019 IPPS/ 
LTCH PPS final rule (83 FR 41434 
through 41435), we finalized the 
following ‘‘applicable periods’’ to 
calculate the readmission payment 

adjustment factor for FY 2019, FY 2020, 
and FY 2021, respectively: 

• The 3-year time period of July 1, 
2014 through June 30, 2017 for FY 2019; 

• The 3-year time period of July 1, 
2015 through June 30, 2018 for FY 2020; 
and 

• The 3-year time period of July 1, 
2016 through June 30, 2019 for FY 2021. 

These are the 3-year periods from 
which data are being collected in order 
to calculate ERRs and payment 
adjustment factors for the fiscal year; 
this includes aggregate payments for 
excess readmissions and aggregate 
payments for all discharges used in the 
calculation of the payment adjustment. 
The ‘‘applicable period’’ for dual- 
eligibles is the same as the ‘‘applicable 
period’’ that we otherwise adopt for 
purposes of the Hospital Readmissions 
Reduction Program. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19426), we 
proposed, for FY 2022, consistent with 
the definition specified at § 412.152, 
that the ‘‘applicable period’’ for the 
Hospital Readmissions Reduction 
Program would be the 3-year period 
from July 1, 2017 through June 30, 2020. 
The applicable period for dual-eligibles 
for FY 2022 would similarly be the 3- 
year period from July 1, 2017 through 
June 30, 2020. 

We received one comment on the 
proposed applicable period for FY 2022. 

Comment: A commenter supported 
CMS’s proposal to continue using a 
three-year performance period for the 
Program. 

Response: We thank the commenter 
for the support. 

After consideration of the public 
comments that we received, we are 
finalizing the applicable periods for the 
Hospital Readmissions Reduction 
Program as proposed. 

8. Identification of Aggregate Payments 
for Each Condition/Procedure and All 
Discharges for FY 2020 

When calculating the numerator 
(aggregate payments for excess 
readmissions), we determine the base 
operating DRG payment amount for an 
individual hospital for the applicable 
period for such condition/procedure, 
using Medicare inpatient claims from 
the MedPAR file with discharge dates 
that are within the applicable period. 
Under our established methodology, we 
use the update of the MedPAR file for 
each Federal fiscal year, which is 
updated 6 months after the end of each 
Federal fiscal year within the applicable 
period, as our data source. 

In identifying discharges for the 
applicable conditions/procedures to 
calculate the aggregate payments for 

excess readmissions, we apply the same 
exclusions to the claims in the MedPAR 
file as are applied in the measure 
methodology for each of the applicable 
conditions/procedures. For the FY 2020 
applicable period, this includes the 
discharge diagnoses for each applicable 
condition/procedure based on a list of 
specific ICD–9–CM or ICD–10–CM and 
ICD–10–PCS code sets, as applicable, for 
that condition/procedure, because 
diagnoses and procedure codes for 
discharges occurring prior to October 1, 
2015 were reported under the ICD–9– 
CM code set, while discharges occurring 
on or after October 1, 2015 (FY 2016), 
were reported under the ICD–10–CM 
and ICD–10–PCS code sets. 

We identify Medicare fee-for-service 
(FFS) claims that meet the criteria 
previously described for each applicable 
condition/procedure to calculate the 
aggregate payments for excess 
readmissions (that is, claims paid for 
under Medicare Part C (Medicare 
Advantage) are not included in this 
calculation). This policy is consistent 
with the methodology to calculate ERRs 
based solely on admissions and 
readmissions for Medicare FFS patients. 
Therefore, consistent with our 
established methodology, for FY 2020, 
we proposed to continue to exclude 
admissions for patients enrolled in 
Medicare Advantage, as identified in the 
Medicare Enrollment Database. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19426 through 
19427), for FY 2020, we proposed to 
determine aggregate payments for excess 
readmissions, aggregate payments for all 
discharges using data from MedPAR 
claims with discharge dates that are on 
or after July 1, 2015, and not later than 
June 30, 2018. As we stated in FY 2018 
IPPS/LTCH PPS final rule (82 FR 
38232), we will determine the neutrality 
modifier using the most recently 
available full year of MedPAR data. 
However, we note that, for the purpose 
of modeling the estimated FY 2020 
readmissions payment adjustment 
factors for this final rule, we used the 
proportion of dual-eligibles, excess 
readmission ratios, and aggregate 
payments for each condition/procedure 
and all discharges for applicable 
hospitals from the FY 2020 Hospital 
Readmissions Reduction Program 
applicable period. For the FY 2020 
program year, applicable hospitals will 
have the opportunity to review and 
correct calculations based on the 
proposed FY 2020 applicable period of 
July 1, 2015 to June 30, 2018, before 
they are made public under our policy 
regarding reporting of hospital-specific 
information. Again, we reiterate that 
this period is intended to review the 
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program calculations, and not the 
underlying data. For more information 
on the review and corrections process, 
we refer readers to the FY 2013 IPPS/ 
LTCH PPS final rule (77 FR 53399 
through 53401). 

In the proposed rule, for FY 2020, we 
proposed to use MedPAR data from July 
1, 2015 through June 30, 2018 for the FY 
2020 Hospital Readmissions Reduction 
Program calculations. Specifically— 

• The March 2016 update of the FY 
2015 MedPAR file to identify claims 
within FY 2015 with discharges dates 
that are on or after July 1, 2015; 

• The March 2017 update of the FY 
2016 MedPAR file to identify claims 
within FY 2016; 

• The March 2018 update of the FY 
2017 MedPAR file to identify claims 
within FY 2017; and 

• The March 2019 update of the FY 
2018 MedPAR file to identify claims 
within FY 2018 with discharge dates 
that are on or before June 30, 2018. 

We did not receive any public 
comments on our proposal to use the 
MedPAR data from July 1, 2015 through 

June 30, 2018 for the FY 2020 Hospital 
Readmissions Reduction Program 
calculations. Therefore, we are 
finalizing the use of the MedPAR data 
from July 1, 2015 through June 30, 2018 
for FY 2020 as proposed. 

9. Calculation of Payment Adjustment 
Factors for FY 2020 

As we discussed in the FY 2018 IPPS/ 
LTCH PPS final rule (82 FR 38226), 
section 1886(q)(3)(D) of the Act requires 
the Secretary to group hospitals and 
apply a methodology that allows for 
separate comparisons of hospitals 
within peer groups in determining a 
hospital’s adjustment factor for 
payments applied to discharges 
beginning in FY 2019. 

To implement this provision, in the 
FY 2018 IPPS/LTCH PPS final rule (82 
FR 38226 through 38237), we finalized 
several changes to the payment 
adjustment methodology for FY 2019. 
First, we finalized that an individual 
would be counted as a full-benefit dual- 
eligible patient if the beneficiary was 
identified as full benefit- dual status in 

the State Medicare Modernization Act 
(MMA) files for the month he or she was 
discharged from the hospital (82 FR 
38226 through 38228). Second, we 
finalized our policy to define the 
proportion of full benefit dual-eligible 
beneficiaries as the proportion of dual- 
eligible patients among all Medicare 
FFS and Medicare Advantage stays (82 
FR 38226 through 38228). Third, we 
finalized our policy to define the data 
period for determining dual-eligibility 
as the 3-year data period corresponding 
to the Program’s applicable period (82 
FR 38229). Fourth, we finalized our 
policy to stratify hospitals into 
quintiles, or five peer groups, based on 
their proportion of dual-eligible patients 
(82 FR 38229 through 38231). Finally, 
we finalized our policy to use the 
median ERR for the hospital’s peer 
group in place of 1.0 in the payment 
adjustment formula and apply a uniform 
modifier to maintain budget neutrality 
(82 FR 38231 through 38237). The 
payment adjustment formula would 
then be: 

where dx is AMI, HF, pneumonia, 
COPD, THA/TKA or CABG and 
payments refers to the base operating 
DRG payments. The payment reduction 
(1–P) resulting from use of the median 
ERR for the peer group is scaled by a 
neutrality modifier to achieve budget 
neutrality. We refer readers to the FY 
2018 IPPS/LTCH PPS final rule (82 FR 
38226 through 38237) for a detailed 
discussion of the payment adjustment 
methodology. In the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19427), 
we did not propose any changes to this 
payment adjustment calculation 
methodology for FY 2020. 

10. Calculation of Payment Adjustment 
for FY 2020 

Section 1886(q)(3)(A) of the Act 
defines the payment adjustment factor 
for an applicable hospital for a fiscal 
year as ‘‘equal to the greater of: (i) The 
ratio described in subparagraph (B) for 
the hospital for the applicable period (as 
defined in paragraph (5)(D)) for such 
fiscal year; or (ii) the floor adjustment 
factor specified in subparagraph (C).’’ 
Section 1886(q)(3)(B) of the Act, in turn, 
describes the ratio used to calculate the 
adjustment factor. Specifically, it states 
that the ratio is equal to 1 minus the 
ratio of (i) the aggregate payments for 
excess readmissions, and (ii) the 
aggregate payments for all discharges, 

scaled by the neutrality modifier. The 
calculation of this ratio is codified at 
§ 412.154(c)(1) of the regulations and 
the floor adjustment factor is codified at 
§ 412.154(c)(2) of the regulations. 
Section 1886(q)(3)(C) of the Act 
specifies the floor adjustment factor at 
0.97 for FY 2015 and subsequent fiscal 
years. 

Consistent with section 1886(q)(3) of 
the Act, codified in our regulations at 
§ 412.154(c)(2), for FY 2020, the 
payment adjustment factor will be either 
the greater of the ratio or the floor 
adjustment factor of 0.97. Under our 
established policy, the ratio is rounded 
to the fourth decimal place. In other 
words, for FY 2020, a hospital subject to 
the Hospital Readmissions Reduction 
Program would have an adjustment 
factor that is between 1.0 (no reduction) 
and 0.9700 (greatest possible reduction). 

For additional information on the FY 
2020 payment calculation, we refer 
readers to the QualityNet website at: 
https://www.qualitynet.org/dcs/Content
Server?c=Page&pagename=QnetPublic
%2FPage%2FQnetTier3&
cid=1228776124112. 

11. Confidential Reporting of Stratified 
Data for Hospital Quality Measures 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19427 through 
19128), we noted that beginning as early 

as the spring of 2020, CMS plans to 
include in confidential hospital-specific 
reports (HSR) data stratified by patient 
dual eligible status for the six 
readmissions measures included in the 
Hospital Readmissions Reduction 
Program. These data will include two 
disparity methodologies designed to 
illuminate potential disparities within 
individual hospitals and across 
hospitals nationally and will 
supplement the measure data currently 
publicly reported on the Hospital 
Compare website. The first 
methodology, the Within-Hospital 
Disparity Method highlights differences 
in outcomes for dual eligible versus 
non-dual eligible patients within an 
individual hospital, while the second 
methodology, the Dual Eligible Outcome 
Method, allows for a comparison of 
performance in care for dual-eligible 
patients across hospitals (82 FR 38405 
through 38407; 83 FR 41598). These two 
disparity methods are separate from the 
stratified methodology used by the 
Hospital Readmissions Reduction 
Program, and we emphasize that the two 
disparity methods would not be used in 
payment adjustment factors calculations 
under the Hospital Readmissions 
Reduction Program. We believe that 
providing the results of both disparity 
methods alongside a hospital’s measure 

VerDate Sep<11>2014 18:56 Aug 15, 2019 Jkt 247001 PO 00000 Frm 00346 Fmt 4701 Sfmt 4700 E:\FR\FM\16AUR2.SGM 16AUR2 E
R

16
A

U
19

.0
00

<
/G

P
H

>

kh
am

m
on

d 
on

 D
S

K
B

B
V

9H
B

2P
R

O
D

 w
ith

 R
U

LE
S

2



42389 Federal Register / Vol. 84, No. 159 / Friday, August 16, 2019 / Rules and Regulations 

321 QualityNet. Confidential Reporting Overview: 
Disparity Methods. Available at: https://
www.qualitynet.org/dcs/ContentServer?c=Page&
pagename=QnetPublic%2FPage%2FQnetTier3&
cid=1228776708906. 

322 https://www.qualitynet.org/dcs/ContentServer
?cid=%201219069855841&pagename=QnetPublic
%2FPage%2FQnetTier3&c=Page. 

data as a point of reference allows for a 
more meaningful comparison and 
comprehensive assessment of the 
quality of care for patients with social 
risk factors and the identification of 
providers where disparities in health 
care may exist. We also believe the two 
disparity methods provide additional 
perspectives on health care equity (83 
FR 41598). 

We believe hospitals can use their 
results from the disparity methods to 
identify and develop strategies to reduce 
disparities in the quality of care for 
patients through targeted improvement 
efforts (83 FR 41598). The two disparity 
methods and the stratified methodology 
used by the Hospital Readmissions 
Reduction Program are part of CMS’ 
broader effort to account for social risk 
factors in quality measurement and 
quality payment programs. We refer 
readers to section VIII.A.9. of the 
preamble of this final rule for more 
information on confidential reporting of 
stratified data for hospital quality 
measures. We further refer readers to the 
FY 2017 IPPS/LTCH PPS final rule (81 
FR 57167 through 57168), the FY 2018 
IPPS/LTCH PPS final rule (82 FR 38324 
through 38326; 82 FR 38403 through 
38409), and the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41597 through 
41601) for detailed discussions on 
disparity reporting. 

We note that the two disparity 
methods do not place any additional 
collection or reporting burden on 
hospitals because dual-eligibility data 
are readily available in claims data. In 
addition, we reiterate that these 
confidential hospital-specific reports 
data do not impact the calculation of 
hospital payment adjustment factors 
under the Hospital Readmissions 
Reduction Program. 

We received a number of public 
comments on our decision to provide 
hospitals with information from two 
disparity methods through confidential 
hospital-specific reports. 

Comment: Many commenters 
supported CMS’ plan to continue to 
provide hospitals with confidential 
hospital specific reports on the 
Pneumonia Readmission measure using 
the two disparity methods and to 
expand that effort to include five 
additional readmission measures. 
Several of these commenters specifically 
believed the effort would be useful to 
hospitals. Some commenters noted that 
it would help hospitals recognize 
potential disparities in care, implement 
targeted improvement efforts, and 
reduce disparities in the quality of care 
for this vulnerable population. A 
commenter specifically noted that 
differences in care based on 

beneficiaries’ dual-eligible status is a 
reasonable social risk factor to begin 
assessing for disparities in care for 
quality measurement and value-based 
purchasing programs. 

Response: We thank the commenters 
for their support for our efforts to 
provide data on disparities to hospitals. 
At present, dual-eligible status is the 
only social risk factor used for assessing 
disparities in hospital outcomes. We 
continue to explore the use of additional 
social risk factors for the hospital 
disparity methods. 

Comment: Several commenters 
requested that CMS provide enough 
opportunity to review and understand 
the stratified performance and 
methodology used to develop these 
reports. They appreciated CMS’s 
intention to remain engaged with 
stakeholders and to solicit feedback on 
hospital experiences and 
recommendations, including the format 
and usefulness of these reports. One 
commenter requested that CMS provide 
educational materials to help 
stakeholders interpret the information. 

Response: We thank the commenters 
for their feedback. We intend to 
continue to provide educational 
resources for stakeholders as they 
continue to become familiar with the 
data provided from the two disparity 
methods provided in the confidential 
reports, including measure methodology 
overview, fact sheet, and frequently 
asked questions resources.321 For 
additional information on the reliability 
of the measure data using the two 
disparity methods, we refer readers to 
the Hospital IQR Program’s discussion 
in section VIII.A.9. of the preamble of 
this final rule. 

Comment: A commenter suggested 
that attribution details for each measure 
be included within the respective 
programs’ measures’ technical 
specifications guides before publicly 
reporting data using the two disparity 
methods because they believed it is 
important to be clear about who is 
responsible for the reported outcomes 
and performance rates. 

Response: To minimize the possibility 
of confusion, the attribution used when 
applying the disparity methods mirror 
those used by the corresponding 
measure in the Hospital Readmissions 
Reduction Program. Attribution details 
and other technical specifications for 
the readmission measures are publicly 

available in Measure Methodology 
Reports on our QualityNet website.322 

Comment: A commenter expressed 
the belief that additional information in 
the confidential HSRs will help CMS 
make appropriate decisions as it 
considers disparity and risk-adjustment. 
A commenter encouraged CMS to study 
the differences between the disparity 
methodologies and Hospital 
Readmissions Reduction Program 
methodology. 

Response: We thank the commenters 
for their feedback. We intend to 
continue to engage with hospitals and 
relevant stakeholders about their 
experiences with and recommendations 
for the data from the two disparity 
methods and to ensure the reliability of 
such data. We appreciate commenter’s 
feedback regarding the harmonization 
with existing quality programs 
including the Hospital Readmission 
Reduction Program. We believe these 
two disparity methods complement 
each other in that they use the same 
social risk factor and serve two 
complementary purposes. The Hospital 
Readmissions Reduction Program 
stratifies hospitals based on dual- 
eligible proportion and compares a 
hospital’s excess readmissions to other 
hospitals in its peer group to assess a 
hospital’s performance, as mandated by 
the 21st Century Cures Act, whereas the 
disparities methods discussed in this 
section highlight opportunities to close 
the gap in performance among different 
patient groups. We also reiterate that the 
confidential reporting of disparity 
factors does not impact the payment 
adjustment factors for the Hospital 
Readmissions Reduction Program. We 
will continue to engage with hospitals 
and relevant stakeholders about their 
experiences with the two disparity 
methods. 

Comment: Several commenters urged 
CMS to seek recommendations on the 
measure data and ensure that the data 
is reliable and easily understandable 
before any future proposals to publicly 
report the information. A commenter 
strongly supported sharing confidential 
HSR reports with the public for both the 
within-hospital and across-hospital 
disparity information because it believes 
this data should be available and 
transparent to the public and further 
stated its opposition to the use of any 
social risk-adjustment in measures. 
Another commenter believed this 
information should only be made public 
after the hospitals have had time to 
review and correct their data and that 
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323 Please note that this sentence was updated via 
the Correction Notice (CMS–1716–CN) published 
on June 18, 2019. We refer readers to the correction 
notice for more information. 

unadjusted data should be publicly 
available to enable communities to 
study and improve interventions to 
address disparities. A few commenters 
discouraged the use of any unadjusted 
data in public reporting or pay-for- 
performance measures. 

Response: We thank the commenters 
for their feedback. We have not yet 
determined future plans with respect to 
publicly reporting data using the two 
disparity methods and intend to 
continue to engage with hospitals and 
relevant stakeholders about their 
experiences with and recommendations 
for the data from the two disparity 
methods and to ensure the reliability of 
such data before proposing to publicly 
display results from the two disparity 
methods in the future. 

Comment: A few commenters 
expressed concern with stratifying 
measure data based only on dual 
eligible status. A commenter noted that 
dual eligibility may be sensitive to 
differences in state coverage and benefit 
policies, and may not fully reflect the 
level of poverty in communities. 

Response: At present, dual eligibility 
is the only social risk factor used in the 
disparity methods. We have focused our 
initial efforts on providing disparity 
results based on dual eligible status 
because of strong evidence 
demonstrating worse health outcomes 
among dual eligible Medicare 
beneficiaries, and because reliable 
information is readily available in CMS 
administrative claims data. Because 
dual eligible status is available in CMS 
administrative data, it also does not 
require any additional reporting by 
hospitals for the purposes of applying 
the disparity methods. With respect to 
commenter’s concern about the 
differences in state policies, the 
disparity methods evaluate differences 
in hospital quality only for adults 65 
years and older. Federal minimum 
standards for allowable income and 
assets exist for older adults, contributing 
to more uniformity in Medicaid 
eligibility status across states relative to 
other groups, although state-level 
differences in eligibility standards for 
optional coverage pathways and benefits 
are noted. Our internal analyses 
accounting for state Medicaid eligibility 
policies reveal no substantive 
differences in the disparity method 
results. We continue to examine the 
impact of state Medicaid policies on the 
disparity methods. 

We thank the commenters for their 
feedback and suggestions. We will take 
them into account and consider 
commenters’ views as we develop future 
policies regarding the confidential 
reporting of disparity data. For 

additional information on the 
confidential reporting of stratified data 
for hospital quality measures, we refer 
readers to the Hospital IQR Program’s 
discussion in section VIII.A.9. of the 
preamble of this final rule. 

12. Revisions of Regulatory Text 
In the FY 2020 IPPS/LTCH PPS 

proposed rule (84 FR 19428), we 
proposed to revise 42 CFR 412.152 to 
reflect our proposed policies and to 
codify previously finalized policies. 
Specifically, we proposed to revise the 
definition of ‘‘aggregate payments for 
excess readmissions’’, as discussed 
earlier, to specify that it means the sum 
of the product for each applicable 
condition, among others, of ‘‘the excess 
readmission ratio for the hospital for the 
applicable period minus the peer group 
median excess readmission ratio’’ 
(instead of minus 1) (proposed 
paragraph (3) of the definition) and to 
include the neutrality modifier—a 
multiplicative factor that equates total 
Medicare savings under the current 
stratified methodology to the previous 
non-stratified methodology (proposed 
paragraph (4) of the definition). 

We proposed to revise the definition 
of ‘‘applicable condition’’ to include 
other conditions and procedures as 
determined appropriate by the 
Secretary. In expanding the applicable 
conditions, the Secretary will seek 
endorsement of the entity with a 
contract under section 1890(a) of the 
Act, but may apply such measures 
without such an endorsement in the 
case of a specified area or medical topic 
determined appropriate by the Secretary 
for which a feasible and practical 
measure has not been endorsed by the 
entity with a contract under section 
1890(a) of the Act as long as due 
consideration is given to measures that 
have been endorsed or adopted by a 
consensus organization identified by the 
Secretary. 

We proposed to revise the definition 
of ‘‘base operating DRG payment 
amount’’, with respect to a sole 
community hospital that receives 
payments under § 412.92(d) or a 
Medicare-dependent, small rural 
hospital that receives payments under 
§ 412.108(c), to remove the applicability 
date of FY 2013, and to specify that this 
amount also includes the difference 
between the hospital-specific payment 
rate and the Federal payment rate 
determined under the subpart for a 
Medicare-dependent, small rural 
hospital that receives payments under 
§ 412.108(c) and does not include the 
difference between the hospital-specific 
payment rate and the Federal payment 
rate determined under the subpart for a 

sole community hospital that receives 
payment under § 412.92(d).323 This 
proposal was intended to align the 
regulatory text with section 
1886(q)(2)(B)(i) of the Act by specifying 
the differential treatment following the 
expiration of the special treatment for 
Medicare-dependent, small rural 
hospitals for FY 2013 in the statute. 

We proposed to revise the definition 
of ‘‘dual-eligible’’ to specify that, for 
payment adjustment factors beginning 
in FY 2021, dual-eligible is a patient 
beneficiary who has been identified as 
having full benefit status in both the 
Medicare and Medicaid programs in 
data sourced from the State MMA files 
for the month the beneficiary was 
discharged from the hospital except for 
those patient beneficiaries who die in 
the month of discharge, which will be 
identified using the previous month’s 
data as sourced from the State MMA 
files, as discussed earlier. 

We proposed to revise § 412.154(e) to 
specify that the limitations on 
administrative or judicial review would 
include the neutrality modifier and the 
proportion of dual-eligibles as discussed 
earlier (proposed new paragraphs (e)(4) 
and (5); existing paragraph (e)(4) would 
be redesignated as paragraph (e)(6)). 

As discussed in section IV.G.5. of the 
preamble of this final rule, we received 
a number of supportive comments on 
our proposal to update the definition of 
‘‘dual-eligible’’ beginning in FY 2021, 
which we addressed previously in this 
rule. We did not receive any public 
comments on our other proposals to 
update the regulatory text to align with 
previously finalized policies. 

After consideration of the public 
comments we received, we are 
finalizing our proposal to update the 
regulatory text as proposed. 

H. Hospital Value-Based Purchasing 
(VBP) Program: Policy Changes 

1. Background 

a. Statutory Background and Overview 
of Past Program Years 

Section 1886(o) of the Act requires the 
Secretary to establish a hospital value- 
based purchasing program (the Hospital 
VBP Program) under which value-based 
incentive payments are made in a fiscal 
year (FY) to hospitals that meet 
performance standards established for a 
performance period for such fiscal year. 
Both the performance standards and the 
performance period for a fiscal year are 
to be established by the Secretary. 
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324 We previously adopted the two criteria for 
determining the ‘‘topped-out’’ status of Hospital 
VBP Program measures in the FY 2015 IPPS/LTCH 
PPS final rule (79 FR 50055). 

For more of the statutory background 
and descriptions of our current policies 
for the Hospital VBP Program, we refer 
readers to the Hospital Inpatient VBP 
Program final rule (76 FR 26490 through 
26547); the FY 2012 IPPS/LTCH PPS 
final rule (76 FR 51653 through 51660); 
the CY 2012 OPPS/ASC final rule with 
comment period (76 FR 74527 through 
74547); the FY 2013 IPPS/LTCH PPS 
final rule (77 FR 53567 through 53614); 
the FY 2014 IPPS/LTCH PPS final rule 
(78 FR 50676 through 50707); the CY 
2014 OPPS/ASC final rule (78 FR 75120 
through 75121); the FY 2015 IPPS/LTCH 
PPS final rule (79 FR 50048 through 
50087); the FY 2016 IPPS/LTCH PPS 
final rule (80 FR 49544 through 49570); 
the FY 2017 IPPS/LTCH PPS final rule 
(81 FR 56979 through 57011); the CY 
2017 OPPS/ASC final rule with 
comment period (81 FR 79855 through 
79862); the FY 2018 IPPS/LTCH PPS 
final rule (82 FR 38240 through 38269); 
and the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41440 through 41472). 

We also have codified certain 
requirements for the Hospital VBP 
Program at 42 CFR 412.160 through 
412.167. 

b. FY 2020 Program Year Payment 
Details 

Section 1886(o)(7)(B) of the Act 
instructs the Secretary to reduce the 
base operating DRG payment amount for 
a hospital for each discharge in a fiscal 
year by an applicable percent. Under 
section 1886(o)(7)(A) of the Act, the sum 
total of these reductions in a fiscal year 
must equal the total amount available 
for value-based incentive payments for 
all eligible hospitals for the fiscal year, 
as estimated by the Secretary. We 
finalized details on how we would 
implement these provisions in the FY 
2013 IPPS/LTCH PPS final rule (77 FR 
53571 through 53573), and we refer 
readers to that rule for further details. 

Under section 1886(o)(7)(C)(v) of the 
Act, the applicable percent for the FY 
2020 program year is 2.00 percent. 
Using the methodology we adopted in 
the FY 2013 IPPS/LTCH PPS final rule 
(77 FR 53571 through 53573), we 
estimate that the total amount available 
for value-based incentive payments for 
FY 2020 is approximately $1.9 billion, 
based on the March 2019 update of the 
FY 2018 MedPAR file. 

As finalized in the FY 2013 IPPS/ 
LTCH PPS final rule (77 FR 53573 
through 53576), we will utilize a linear 
exchange function to translate this 
estimated amount available into a value- 
based incentive payment percentage for 
each hospital, based on its Total 
Performance Score (TPS). Then, we will 
calculate a value-based incentive 

payment adjustment factor that will be 
applied to the base operating DRG 
payment amount for each discharge 
occurring in FY 2020, on a per-claim 
basis. We published proxy value-based 
incentive payment adjustment factors in 
Table 16 associated with the FY 2020 
IPPS/LTCH PPS proposed rule (which is 
available via the internet on the CMS 
website). We are publishing updated 
proxy value-based incentive payment 
adjustment factors in Table 16A 
associated with this final rule (which is 
available via the internet on the CMS 
website). The proxy factors are based on 
the TPSs from the FY 2019 program 
year. These FY 2019 performance scores 
are the most recently available 
performance scores hospitals have been 
given the opportunity to review and 
correct. The updated slope of the linear 
exchange function used to calculate the 
proxy value-based incentive payment 
adjustment factors in Table 16A is 
2.8392502375. This slope, along with 
the estimated amount available for 
value-based incentive payments, has 
been updated based on the March 2019 
update to the FY 2018 MedPAR file and 
is also published in Table 16A (which 
is available via the internet on the CMS 
website). 

After hospitals have been given an 
opportunity to review and correct their 
actual TPSs for FY 2020, we will post 
Table 16B (which will be available via 
the internet on the CMS website) to 
display the actual value-based incentive 
payment adjustment factors, exchange 
function slope, and estimated amount 
available for the FY 2020 program year. 
We expect Table 16B will be posted on 
the CMS website in the fall of 2019. 

2. Retention and Removal of Quality 
Measures 

a. Retention of Previously Adopted 
Hospital VBP Program Measures and 
Relationship Between the Hospital IQR 
and Hospital VBP Program Measure Sets 

In the FY 2013 IPPS/LTCH PPS final 
rule (77 FR 53592), we finalized a policy 
to retain measures from prior program 
years for each successive program year, 
unless otherwise proposed and 
finalized. In the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41440 through 
41441), we finalized a revision to our 
regulations at 42 CFR 412.164(a) to 
clarify that once we have complied with 
the statutory prerequisites for adopting 
a measure for the Hospital VBP Program 
(that is, we have selected the measure 
from the Hospital IQR Program measure 
set and included data on that measure 
on Hospital Compare for at least 1 year 
prior to its inclusion in a Hospital VBP 
Program performance period), the 

Hospital VBP Program statute does not 
require that the measure continue to 
remain in the Hospital IQR Program. In 
the FY 2020 IPPS/LTCH PPS proposed 
rule (84 FR 19429), we did not propose 
any changes to these policies. 

b. Measure Removal Factors for the 
Hospital VBP Program 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41441 through 41446), in 
alignment with the Hospital IQR 
Program, we finalized all of the 
following measure removal factors for 
the Hospital VBP Program: 

• Factor 1. Measure performance 
among hospitals is so high and 
unvarying that meaningful distinctions 
and improvements in performance can 
no longer be made (‘‘topped out’’ 
measures), defined as: Statistically 
indistinguishable performance at the 
75th and 90th percentiles; and truncated 
coefficient of variation ≤0.10.324 

• Factor 2. A measure does not align 
with current clinical guidelines or 
practice. 

• Factor 3. The availability of a more 
broadly applicable measure (across 
settings or populations), or the 
availability of a measure that is more 
proximal in time to desired patient 
outcomes for the particular topic. 

• Factor 4. Performance or 
improvement on a measure does not 
result in better patient outcomes. 

• Factor 5. The availability of a 
measure that is more strongly associated 
with desired patient outcomes for the 
particular topic. 

• Factor 6. Collection or public 
reporting of a measure leads to negative 
unintended consequences other than 
patient harm. 

• Factor 7. It is not feasible to 
implement the measure specifications. 

• Factor 8. The costs associated with 
a measure outweigh the benefit of its 
continued use in the program. 

We noted that these removal factors 
will be considerations taken into 
account when deciding whether or not 
to remove measures, not firm 
requirements. We continue to believe 
that there may be circumstances in 
which a measure that meets one or more 
factors for removal should be retained 
regardless, because the drawbacks of 
removing a measure could be 
outweighed by other benefits to 
retaining the measure. In addition, to 
further align with policies adopted in 
the Hospital IQR Program (74 FR 
43864), in the FY 2019 IPPS/LTCH PPS 
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final rule (83 FR 41446), we finalized a 
policy that if we believe continued use 
of a measure poses specific patient 
safety concerns, we may promptly 
remove the measure from the program 
without rulemaking and notify hospitals 
and the public of the removal of the 
measure along with the reasons for its 
removal through routine 
communication channels and then 
confirm the removal of the measure 

from the Hospital VBP Program measure 
set in rulemaking. In the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19429), 
we did not propose any changes to these 
policies. 

c. Summary of Previously Adopted 
Measures for the FY 2022 and FY 2023 
Program Years 

We refer readers to the FY 2019 IPPS/ 
LTCH PPS final rule (83 FR 41454 

through 41456) and to the tables in this 
section showing summaries of 
previously adopted measures for the FY 
2022 and FY 2023 program years. In the 
FY 2020 IPPS/LTCH PPS proposed rule 
(84 FR 19429 through 19431), we did 
not propose to add new measures to or 
remove measures from the Hospital VBP 
Program. 
BILLING CODE 4120–01–P 
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BILLING CODE 4120–01–C 

3. Previously Adopted Baseline and 
Performance Periods 

a. Background 

Section 1886(o)(4) of the Act requires 
the Secretary to establish a performance 
period for the Hospital VBP Program 
that begins and ends prior to the 
beginning of such fiscal year. We refer 
readers to the FY 2017 IPPS/LTCH PPS 
final rule (81 FR 56998 through 57003) 
for baseline and performance periods 
that we have adopted for the FY 2019, 
FY 2020, FY 2021, and FY 2022 
program years. In the same final rule, 
we finalized a schedule for all future 
baseline and performance periods for 

previously adopted measures. We refer 
readers to the FY 2018 IPPS/LTCH PPS 
final rule (82 FR 38256 through 38261) 
and the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41466 through 41469) for 
additional baseline and performance 
periods that we have adopted for the FY 
2022, FY 2023, and subsequent program 
years. 

b. Person and Community Engagement 
Domain 

Since the FY 2015 program year, we 
have adopted a 12-month baseline 
period and a 12-month performance 
period for measures in the Person and 
Community Engagement domain 
(previously referred to as the Patient- 

and Caregiver-Centered Experience of 
Care/Care Coordination domain) (77 FR 
53598; 78 FR 50692; 79 FR 50072; 80 FR 
49561). In the FY 2017 IPPS/LTCH PPS 
final rule (81 FR 56998), we finalized 
our proposal to adopt a 12-month 
performance period for the Person and 
Community Engagement domain that 
runs on the calendar year 2 years prior 
to the applicable program year and a 12- 
month baseline period that runs on the 
calendar year 4 years prior to the 
applicable program year, for the FY 
2019 program year and subsequent 
years. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19431), we did not 
propose any changes to these policies. 
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c. Clinical Outcomes Domain 
For the FY 2020 and FY 2021 program 

years, we adopted a 36-month baseline 
period and a 36-month performance 
period for measures in the Clinical 
Outcomes domain (previously referred 
to as the Clinical Care domain) (79 FR 
50073; 80 FR 49563 through 49564). In 
the FY 2017 IPPS/LTCH PPS final rule 
(81 FR 57001), we also adopted a 22- 
month performance period and a 36- 
month baseline period specifically for 
the MORT–30–PN (updated cohort) 
measure for the FY 2021 program year. 

In the FY 2017 IPPS/LTCH PPS final 
rule (81 FR 57000), we adopted a 36- 
month performance period and a 36- 
month baseline period for the FY 2022 
program year for each of the previously 
finalized measures in the Clinical 
Outcomes domain—that is, the MORT– 
30–AMI, MORT–30–HF, MORT–30– 
COPD, COMP–HIP–KNEE, and MORT– 
30–CABG measures. In the same final 
rule, we adopted a 34-month 
performance period and a 36-month 
baseline period for the MORT–30–PN 
(updated cohort) measure for the FY 
2022 program year. 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38259), we adopted a 36- 
month performance period and a 36- 
month baseline period for the MORT– 
30–AMI, MORT–30–HF, MORT–30– 
COPD, MORT–30–CABG, MORT–30–PN 
(updated cohort), and COMP–HIP– 
KNEE measures for the FY 2023 
program year and subsequent years. 
Specifically, for the mortality measures 
(MORT–30–AMI, MORT–30–HF, 
MORT–30–COPD, MORT–30–CABG, 
and MORT–30–PN (updated cohort)), 
the performance period runs for 36 
months from July 1, 5 years prior to the 
applicable fiscal program year, to June 
30, 2 years prior to the applicable fiscal 

program year, and the baseline period 
runs for 36 months from July 1, 10 years 
prior to the applicable fiscal program 
year, to June 30, 7 years prior to the 
applicable fiscal program year. For the 
COMP–HIP–KNEE measure, the 
performance period runs for 36 months 
from April 1, 5 years prior to the 
applicable fiscal program year, to March 
31, 2 years prior to the applicable fiscal 
program year, and the baseline period 
runs for 36 months from April 1, 10 
years prior to the applicable fiscal 
program year, to March 31, 7 years prior 
to the applicable fiscal program year. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19431), we did not 
propose any changes to the length of 
these performance or baseline periods. 

d. Safety Domain 

In the FY 2017 IPPS/LTCH PPS final 
rule (81 FR 57000), we finalized our 
proposal to adopt a performance period 
for all measures in the Safety domain— 
with the exception of the CMS Patient 
Safety and Adverse Events Composite 
(CMS PSI 90) measure—that runs on the 
calendar year 2 years prior to the 
applicable program year and a baseline 
period that runs on the calendar year 4 
years prior to the applicable program 
year for the FY 2019 program year and 
subsequent program years. 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38258), for the FY 2023 
program year, we adopted a 21-month 
baseline period (October 1, 2015 to June 
30, 2017) and a 24-month performance 
period (July 1, 2019 to June 30, 2021) for 
the CMS PSI 90 measure. In the FY 2018 
IPPS/LTCH PPS final rule (82 FR 38258 
through 38259), we adopted a 24-month 
performance period and a 24-month 
baseline period for the CMS PSI 90 
measure for the FY 2024 program year 

and subsequent years. Specifically, the 
performance period runs from July 1, 4 
years prior to the applicable fiscal 
program year, to June 30, two years 
prior to the applicable fiscal program 
year, and the baseline period runs from 
July 1, 8 years prior to the applicable 
fiscal program year, to June 30, 6 years 
prior to the applicable fiscal program 
year. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19431), we did not 
propose any changes to these policies. 

e. Efficiency and Cost Reduction 
Domain 

Since the FY 2016 program year, we 
have adopted a 12-month baseline 
period and a 12-month performance 
period for the MSPB measure in the 
Efficiency and Cost Reduction domain 
(78 FR 50692; 79 FR 50072; 80 FR 
49562). In the FY 2017 IPPS/LTCH PPS 
final rule (81 FR 56998), we finalized 
our proposal to adopt a 12-month 
performance period for the MSPB 
measure that runs on the calendar year 
2 years prior to the applicable program 
year and a 12-month baseline period 
that runs on the calendar year 4 years 
prior to the applicable program year for 
the FY 2019 program year and 
subsequent years. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19431 through 
19432), we did not propose any changes 
to these policies. 

f. Summary of Previously Adopted 
Baseline and Performance Periods for 
the FY 2022 Through FY 2025 Program 
Years 

These tables summarize the baseline 
and performance periods that we have 
previously adopted. 
BILLING CODE 4120–01–P 
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BILLING CODE 4120–01–C 

4. Performance Standards for the 
Hospital VBP Program 

a. Background 

Section 1886(o)(3)(A) of the Act 
requires the Secretary to establish 
performance standards for the measures 
selected under the Hospital VBP 
Program for a performance period for 

the applicable fiscal year. The 
performance standards must include 
levels of achievement and improvement, 
as required by section 1886(o)(3)(B) of 
the Act, and must be established no 
later than 60 days before the beginning 
of the performance period for the fiscal 
year involved, as required by section 
1886(o)(3)(C) of the Act. We refer 
readers to the Hospital Inpatient VBP 

Program final rule (76 FR 26511 through 
26513) for further discussion of 
achievement and improvement 
standards under the Hospital VBP 
Program. 

In addition, when establishing the 
performance standards, section 
1886(o)(3)(D) of the Act requires the 
Secretary to consider appropriate 
factors, such as: (1) Practical experience 
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Previously Adopted Baseline and Performance Periods for the FY 2023 Program Year 
Domain Baseline Period Performance Period 

Person and Community Engagement 
• HCAHPS • January I, 2019- December 31, 2019 • January 1, 2021 - December 31, 2021 

Clinical Outcomes 
• Mortality (MORT-30-AMI, • July 1, 2013- June 30, 2016 • July 1, 2018- June 30, 2021 

MORT-30-HF, MORT-30-COPD, 
MORT-30-CABG, MORT-30-PN (updated 
cohort)) • April1, 2013- March 31, 2016 • April!, 2018- March 31, 2021 

• COMP-HIP-KNEE 
Safety 

• NHSN measures (CAUTI, CLABSI, • January 1, 2019- December 31, 2019 • January 1, 2021 - December 31, 2021 
Colon and Abdominal Hysterectomy SSI, CDI, 
MRSA Bacteremia) 

• CMS PSI 90 • October 1, 2015- June 30, 2017 • July 1, 2019- June 30, 2021 
Efficiency and Cost Reduction 

• MSPB • January 1, 2019- December 31, 2019 • January 1, 2021 - December 31, 2021 

Previously Adopted Baseline and Performance Periods for the FY 2024 Program Year 
Domain Baseline Period Performance Period 

Person and Community Engagement 
• HCAHPS • January I, 2020- December 31, 2020 • January 1, 2022- December 31, 2022 

Clinical Outcomes 
• Mortality (MORT-30-AMI, MORT-30-HF, • July 1, 2014- June 30, 2017 • July 1, 2019- June 30, 2022 
MORT -30-COPD, MORT -30-CABG, 
MORT-30-PN (updated cohort)) 
• COMP-HIP-KNEE • April I, 2014- March 31, 2017 

• April 1, 2019- March 31, 2022 
Safety 

• NHSN measures (CAUTI, CLABSI, Colon • January 1, 2020- December 31, 2020 • January 1, 2022- December 31, 2022 
and Abdominal Hysterectomy SST, CDI, MRSA 
Bacteremia) 
• CMSPSI90 • July 1, 2016- June 30, 2018 • July 1, 2020- June 30, 2022 

Efliciency and Cost Reduction 
• MSPB • January I, 2020- December 31, 2020 • January I, 2022- December 31, 2022 

Previously Adopted Baseline and Performance Periods for the FY 2025 Program Year 
Domain Baseline Period Performance Period 

Person and Community Engagement 
• HCAHPS • January 1, 2021 - December 31, 2021 • January 1, 2023 - December 31, 2023 

Clinical Outcomes 
• Mortality (MORT-30-AMI, MORT-30-HF, • July 1, 2015- June 30, 2018 • July 1, 2020- June 30, 2023 
MORT-30-COPD, MORT-30-CABG, 
MORT-30-PN (updated cohort) 
• COMP-HIP-KNEE • April1,2015-March31,2018 • April 1, 2020- March 31, 2023 

Safety 
• NHSN measures (CAUTl, CLABSI, Colon and • January 1, 2021- December 31, 2021 • January 1, 2023 - December 31, 2023 
Abdominal Hysterectomy SSI, CDI, MRSA 
Bacteremia) 
• CMS PSI 90 • July 1, 2017 -June 30,2019 • July 1, 2021- June 30, 2023 

Efficiency and Cost Reduction 
• MSPB • January 1, 2021- December 31, 2021 • January 1, 2023 - December 31, 2023 
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with the measures, including whether a 
significant proportion of hospitals failed 
to meet the performance standard 
during previous performance periods; 
(2) historical performance standards; (3) 
improvement rates; and (4) the 
opportunity for continued 
improvement. 

We refer readers to the FY 2013, FY 
2014, and FY 2015 IPPS/LTCH PPS final 
rules (77 FR 53599 through 53605; 78 
FR 50694 through 50699; and 79 FR 
50077 through 50081, respectively) for a 
more detailed discussion of the general 
scoring methodology used in the 
Hospital VBP Program. We refer readers 
to the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41469 through 41470) for 
previously established performance 
standards for the FY 2021 program year. 

We note that the performance 
standards for all of the following 
measures are calculated with lower 
values representing better performance: 

• CDC NHSN HAI measures (CLABSI, 
CAUTI, CDI, MRSA Bacteremia, and 
Colon and Abdominal Hysterectomy 
SSI). 

• CMS PSI 90 measure. 
• COMP–HIP–KNEE measure. 
• MSPB measure. 

This distinction is made in contrast to 
other measures—HCAHPS and the 
mortality measures, which use survival 
rates rather than mortality rates—for 
which higher values indicate better 
performance. As discussed further in 
the FY 2014 IPPS/LTCH PPS final rule 
(78 FR 50684), the performance 
standards for the Colon and Abdominal 
Hysterectomy SSI measure are 
computed separately for each procedure 
stratum, and we first award 
achievement and improvement points to 
each stratum separately, and then 
compute a weighted average of the 
points awarded to each stratum by 
predicted infections. 

b. Previously Established and Newly 
Established Performance Standards for 
the FY 2022 Program Year 

In the FY 2017 IPPS/LTCH PPS final 
rule (81 FR 57009), we established 
performance standards for the FY 2022 
program year for the Clinical Outcomes 
domain measures (MORT–30–AMI, 
MORT–30–HF, MORT–30–PN (updated 
cohort), MORT–30–COPD, MORT–30– 
CABG, and COMP–HIP–KNEE) and the 
Efficiency and Cost Reduction domain 
measure (MSPB). We note that the 

performance standards for the MSPB 
measure are based on performance 
period data. Therefore, we are unable to 
provide numerical equivalents for the 
standards at this time. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19435 through 
19437), in accordance with our 
methodology for calculating 
performance standards discussed more 
fully in the Hospital Inpatient VBP 
Program final rule (76 FR 26511 through 
26513) and codified at 42 CFR 412.160, 
we estimated additional performance 
standards for the FY 2022 program year. 
In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19436), we noted 
that the numerical values for the 
performance standards for the Safety 
and Person and Community Engagement 
domains for the FY 2022 program year 
were estimates based on the most 
recently available data, and that we 
intended to update the numerical values 
in the FY 2020 IPPS/LTCH PPS final 
rule. 

The previously established and newly 
established performance standards for 
the measures in the FY 2022 program 
year are set out in these tables. 
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The eight dimensions of the HCAHPS 
measure are calculated to generate the 
HCAHPS Base Score. For each of the 
eight dimensions, Achievement Points 
(0–10 points) and Improvement Points 
(0–9 points) are calculated, the larger of 
which is then summed across the eight 
dimensions to create the HCAHPS Base 

Score (0–80 points). Each of the eight 
dimensions is of equal weight; therefore, 
the HCAHPS Base Score ranges from 0 
to 80 points. HCAHPS Consistency 
Points are then calculated, which range 
from 0 to 20 points. The Consistency 
Points take into consideration the scores 
of all eight Person and Community 

Engagement dimensions. The final 
element of the scoring formula is the 
summation of the HCAHPS Base Score 
and the HCAHPS Consistency Points, 
which results in the Person and 
Community Engagement Domain score 
that ranges from 0 to 100 points. 

c. Previously Established Performance 
Standards for Certain Measures for the 
FY 2023 Program Year 

We have adopted certain measures for 
the Safety domain, Clinical Outcomes 
domain, and Efficiency and Cost 
Reduction domain for future program 
years in order to ensure that we can 
adopt baseline and performance periods 
of sufficient length for performance 
scoring purposes. In the FY 2018 IPPS/ 

LTCH PPS final rule (82 FR 38264 
through 38265), we established 
performance standards for the FY 2023 
program year for the Clinical Outcomes 
domain measures (MORT–30–AMI, 
MORT–30–HF, MORT–30–PN (updated 
cohort), MORT–30–COPD, MORT–30– 
CABG, and COMP–HIP–KNEE) and for 
the Efficiency and Cost Reduction 
domain measure (MSPB). In the FY 
2019 IPPS/LTCH PPS final rule (83 FR 
41471 through 41472), we established, 

for the FY 2023 program year, the 
performance standards for the Safety 
domain measure, CMS PSI 90. We note 
that the performance standards for the 
MSPB measure are based on 
performance period data. Therefore, we 
are unable to provide numerical 
equivalents for the standards at this 
time. The previously established 
performance standards for these 
measures are set out in these tables. 
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d. Previously Established and Newly 
Established Performance Standards for 
Certain Measures for the FY 2024 
Program Year 

We have adopted certain measures for 
the Safety domain, Clinical Outcomes 
domain, and Efficiency and Cost 
Reduction domain for future program 
years in order to ensure that we can 
adopt baseline and performance periods 
of sufficient length for performance 
scoring purposes. In the FY 2019 IPPS/ 
LTCH PPS final rule (83 FR 41472), we 

established performance standards for 
the FY 2024 program year for the 
Clinical Outcomes domain measures 
(MORT–30–AMI, MORT–30–HF, 
MORT–30–PN (updated cohort), 
MORT–30–COPD, MORT–30–CABG, 
and COMP–HIP–KNEE) and the 
Efficiency and Cost Reduction domain 
measure (MSPB). We note that the 
performance standards for the MSPB 
measure are based on performance 
period data. Therefore, we are unable to 
provide numerical equivalents for the 
standards at this time. 

In accordance with our methodology 
for calculating performance standards 
discussed more fully in the Hospital 
Inpatient VBP Program final rule (76 FR 
26511 through 26513) and codified at 42 
CFR 412.160, we are establishing 
performance standards for the CMS PSI 
90 measure for the FY 2024 program 
year. The previously established and 
newly established performance 
standards for these measures are set out 
in this table. 

e. Newly Established Performance 
Standards for Certain Measures for the 
FY 2025 Program Year 

As previously discussed, we have 
adopted certain measures for the 
Clinical Outcomes domain (MORT–30– 
AMI, MORT–30–HF, MORT–30–PN 
(updated cohort), MORT–30–COPD, 
MORT–30–CABG, and COMP–HIP– 
KNEE) and the Efficiency and Cost 
Reduction domain (MSPB) for future 

program years in order to ensure that we 
can adopt baseline and performance 
periods of sufficient length for 
performance scoring purposes. In 
accordance with our methodology for 
calculating performance standards 
discussed more fully in the Hospital 
Inpatient VBP Program final rule (76 FR 
26511 through 26513), and our 
performance standards definitions 
codified at 42 CFR 412.160, we are 
establishing the following performance 

standards for the FY 2025 program year 
for the Clinical Outcomes domain and 
the Efficiency and Cost Reduction 
domain. We note that the performance 
standards for the MSPB measure are 
based on performance period data. 
Therefore, we are unable to provide 
numerical equivalents for the standards 
at this time. The newly established 
performance standards for these 
measures are set out in this table. 
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5. Scoring Methodology and Data 
Requirements 

a. Domain Weighting for the FY 2022 
Program Year and Subsequent Years for 
Hospitals That Receive a Score on All 
Domains 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38266), we finalized our 
proposal to retain the equal weight of 25 
percent for each of the four domains in 
the Hospital VBP Program for the FY 
2020 program year and subsequent years 
for hospitals that receive a score in all 
domains. In FY 2019 IPPS/LTCH PPS 
rulemaking (83 FR 20416 through 
20420; 41459 through 41464), we 
proposed, but did not adopt, any 
changes to the Hospital VBP Program 
domains and weighting. In the FY 2020 
IPPS/LTCH PPS proposed rule (84 FR 
19439), we did not propose any changes 
to these domain weights. 

b. Domain Weighting for the FY 2022 
Program Year and Subsequent Years for 
Hospitals Receiving Scores on Fewer 
Than Four Domains 

In the FY 2015 IPPS/LTCH PPS final 
rule (79 FR 50084 through 50085), for 
the FY 2017 program year and 
subsequent years, we adopted a policy 
that hospitals must receive domain 
scores on at least three of four quality 
domains in order to receive a TPS, and 
hospitals with sufficient data on only 
three domains will have their TPSs 
proportionately reweighted. In the FY 

2020 IPPS/LTCH PPS proposed rule (84 
FR 19439), we did not propose any 
changes to these domain weights. 

c. Minimum Numbers of Measures for 
Hospital VBP Program Domains 

Based on our previously finalized 
policies (82 FR 38266), for a hospital to 
receive domain scores for the FY 2021 
program year and subsequent years: 

• A hospital must report a minimum 
number of 100 completed HCAHPS 
surveys for a hospital to receive a 
Person and Community Engagement 
domain score. 

• A hospital must receive a minimum 
of two measure scores within the 
Clinical Outcomes domain to receive a 
Clinical Outcomes domain score. 

• A hospital must receive a minimum 
of two measure scores within the Safety 
domain to receive a Safety domain 
score. 

• A hospital must receive a minimum 
of one measure score within the 
Efficiency and Cost Reduction domain 
to receive an Efficiency and Cost 
Reduction domain score. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19439), we did not 
propose any changes to these policies. 

d. Minimum Numbers of Cases for 
Hospital VBP Program Measures 

(1) Background 

Section 1886(o)(1)(C)(ii)(IV) of the Act 
requires the Secretary to exclude for the 

fiscal year hospitals that do not report 
a minimum number (as determined by 
the Secretary) of cases for the measures 
that apply to the hospital for the 
performance period for the fiscal year. 
For additional discussion of the 
previously finalized minimum numbers 
of cases for measures under the Hospital 
VBP Program, we refer readers to the 
Hospital Inpatient VBP Program final 
rule (76 FR 26527 through 26531); the 
CY 2012 OPPS/ASC final rule (76 FR 
74532 through 74534); the FY 2013 
IPPS/LTCH PPS final rule (77 FR 53608 
through 53610); the FY 2015 IPPS/LTCH 
PPS final rule (79 FR 50085 through 
50086); the FY 2016 IPPS/LTCH PPS 
final rule (80 FR 49570); the FY 2017 
IPPS/LTCH PPS final rule (81 FR 
57011); the FY 2018 IPPS/LTCH PPS 
final rule (82 FR 38266 through 38267); 
and the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41465 through 41466). In the 
FY 2020 IPPS/LTCH PPS proposed rule 
(84 FR 19439), we did not propose any 
changes to these policies. 

(2) Summary of Previously Adopted 
Minimum Numbers of Cases 

The previously adopted minimum 
numbers of cases for these measures are 
set forth in this table. 
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e. Administrative Policies for NHSN 
Healthcare-Associated Infection (HAI) 
Measure Data 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41553), beginning with the 
CY 2020 reporting period, the Hospital 
IQR Program finalized removal of the 
five CDC NHSN HAI measures that are 
used in both the Hospital VBP and HAC 
Reduction Programs (CAUTI, CLABSI, 
Colon and Abdominal Hysterectomy 
SSI, MRSA Bacteremia, and CDI). Since 
these measures were adopted in the 
Hospital VBP Program, the Hospital 
VBP Program has used the same data to 
calculate the CDC NHSN HAI measures 
that are used by the Hospital IQR 
Program. In the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41475 through 
41478), the HAC Reduction Program 
adopted data collection policies for the 
CDC NHSN HAI measures, beginning on 
January 1, 2020 with CY 2020 
submissions, which will use the same 
process as the Hospital IQR Program for 
hospitals to report, review, and correct 
CDC NHSN HAI measure data. 
Furthermore, the HAC Reduction 
Program also adopted processes to 
validate the CDC NHSN HAI measures 
used in the HAC Reduction Program 
beginning with 3rd quarter 2020 
discharges (83 FR 41478 through 

41483). These processes are intended to 
reflect, to the greatest extent possible, 
the processes previously established for 
the Hospital IQR Program in order to aid 
continued hospital reporting through 
clear and consistent requirements. In 
section IV.I.7. of the preamble of this 
final rule, the HAC Reduction Program 
is finalizing additional refinements to 
its validation process for the CDC NHSN 
HAI measures in the HAC Reduction 
Program and discusses clarifications 
regarding validation processes. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19440), in order to 
streamline and simplify processes 
across hospital programs, we proposed 
that the Hospital VBP Program will use 
the same data to calculate the CDC 
NHSN HAI measures that the HAC 
Reduction Program uses for purposes of 
calculating the measures under that 
program, beginning on January 1, 2020 
for CY 2020 data collection, which 
would apply to the Hospital VBP 
Program starting with data for the FY 
2022 program year performance period. 
We stated that this proposed start date 
would align with the effective date of 
the removal of the measures from the 
Hospital IQR Program and the date 
when data on those measures will begin 
to be reported for the HAC Reduction 

Program, allowing for a seamless 
transition. We noted that the data used 
by the HAC Reduction Program will be 
the same data previously used by the 
Hospital IQR Program, and therefore, we 
do not anticipate any changes in the use 
of such data for the Hospital VBP 
Program. 

We also proposed that the Hospital 
VBP Program would use the same 
processes adopted by the HAC 
Reduction Program for hospitals to 
review and correct data for the CDC 
NHSN HAI measures and will rely on 
HAC Reduction Program validation to 
ensure the accuracy of CDC NHSN HAI 
measure data used in the Hospital VBP 
Program. We noted that the processes 
for hospitals to submit, review, and 
correct their data for these measures are 
the same processes previously used by 
the Hospital IQR Program. We stated our 
belief that using the HAC Reduction 
Program review and correction process 
would satisfy the requirement in section 
1886(o)(10)(A)(ii) of the Act to allow 
hospitals to review and submit 
corrections for Hospital VBP Program 
information that will be made public 
with respect to each hospital. In 
addition, as we noted earlier, the HAC 
Reduction Program’s validation 
processes are intended to reflect, to the 
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325 The FY 2019 IPPS/LTCH PPS final rule (83 FR 
41478 through 41483) includes additional 
information regarding provider selection, targeting 
criteria, calculation of the confidence, education 
review process, and application of validation 
penalty for the HAC Reduction Program’s validation 
processes compared to the Hospital IQR Program’s 
processes. We also refer readers to section IV.I.7. of 
the preamble of this final rule for changes to the 
validation selection methodology and clarifications 
to the validation filtering methodology for the HAC 
Reduction Program. 

greatest extent possible, the processes 
previously established for the Hospital 
IQR Program. We referred readers to the 
FY 2019 IPPS/LTCH PPS final rule (83 
FR 41478 through 41483) for a 
discussion of those processes in the 
HAC Reduction Program.325 We stated 
our belief that relying on the HAC 
Reduction Program’s validation process 
would be sufficient for purposes of 
ensuring the accuracy of CDC NHSN 
HAI measure data under the Hospital 
VBP Program. We also stated our belief 
that these policies will ensure that the 
use of the same data for the Hospital 
VBP Program will result in accurate 
measure scores under the Hospital VBP 
Program. 

We referred readers to the FY 2019 
IPPS/LTCH PPS final rule (83 FR 41475 
through 41484) for additional details on 
the HAC Reduction Program’s data 
collection, review and correction, 
validation, and data accuracy policies 
for the CDC NHSN HAI measures. We 
also refer readers to sections IV.I.6. and 
IV.I.7. of the preamble of this final rule 
for additional information about HAC 
Reduction Program data collection, 
review and correction, and refinements 
to validation policies for the CDC NHSN 
HAI measures. 

Comment: Several commenters 
supported using the same HAI measure 
administrative requirements for the 
Hospital VBP Program as used in the 
HAC Reduction Program. Several 
commenters specifically supported our 
proposal to use the same data to 
calculate the CDC NHSN HAI measures 
that the HAC Reduction Program uses 
for purposes of calculating the measures 
under that program. A few commenters 
specifically supported using the same 
policies and processes as the HAC 
Reduction Program for submitting, 
reviewing, correcting, and validating the 
HAI data within the Hospital VBP 
Program. 

A few commenters believed using the 
same administrative requirements for 
the CDC NHSN HAI measures across the 
two programs would bring more 
consistency across programs. A few 
commenters believed using the same 
administrative requirements used in the 
HAC Reduction Program will help 
reduce administrative burden associated 

with the programs. A commenter 
believed that removing redundancy will 
lead to more focused quality reporting 
and targets for hospitals. 

A few commenters supported 
adopting the HAC Reduction Program 
processes for validating the CDC NHSN 
HAI measures in the Hospital VBP 
Program because they believed the 
validation process under the HAC 
Reduction Program is sufficient for 
ensuring data integrity. A commenter 
supported relying on the HAC 
Reduction Program validation process 
and data to ensure the accuracy of the 
CDC NHSN HAI measure data in the 
Hospital VBP Program to avoid any 
duplication of validation processes and 
efforts since the HAI measures continue 
to remain in two payment programs. 

Response: We thank commenters for 
their support. 

Comment: A few commenters 
requested clarification on the proposal 
for the Hospital VBP Program to use the 
same data to calculate the CDC NHSN 
HAI measures that the HAC Reduction 
Program uses for purposes of calculating 
the measures under that program does 
not affect the previously adopted and 
differing measurement periods used for 
calculating performance under the 
Hospital VBP and HAC Reduction 
Programs. Such commenters noted that 
the measurement period for the CDC 
NHSN HAI measures is 2 calendar years 
for the HAC Reduction Program and 1 
calendar year for the Hospital VBP 
Program. 

Response: We did not propose any 
changes to the previously adopted 
baseline or performance periods of the 
CDC NHSN HAI measures for the 
Hospital VBP Program. In the FY 2017 
IPPS/LTCH PPS final rule, we adopted 
a performance period for the CDC NHSN 
HAI measures in the Safety domain that 
runs on the calendar year 2 years prior 
to the applicable program year and a 
baseline period that runs on the 
calendar year 4 years prior to the 
applicable program year for the FY 2019 
program year and subsequent program 
years (81 FR 57000). We also refer 
readers to section IV.H.3.f of the 
preamble of this final rule for a 
summary of previously adopted baseline 
and performance periods for the FY 
2022 through FY 2025 Hospital VBP 
Program years. 

Comment: Several commenters 
requested that CMS clarify how the 
results of the HAI measure validation in 
the HAC Reduction Program would 
affect hospital scoring and ability to 
participate in the Hospital VBP 
Program. Several commenters noted that 
hospitals that do not meet HAI measure 
validation requirements will receive the 

lowest possible HAC Reduction Program 
score for the measure(s) on which they 
do not meet validation requirements, 
that the Hospital VBP Program has both 
baseline and performance periods, and 
the Hospital VBP Program statute 
expressly excludes from participation in 
the Hospital VBP Program hospitals that 
do not meet Hospital IQR Program 
administrative requirements. A 
commenter expressed a belief that even 
though the process is the same across 
programs, CMS should evaluate 
compliance separately for each program. 
One commenter expressed concern that 
using the same measure or a variation of 
it in multiple quality-based programs 
would inappropriately penalize 
hospitals multiple times for the same 
issue. Several commenters urged CMS 
to engage with stakeholders to 
determine a process for scoring 
hospitals that fail HAI measure 
validation in the Hospital VBP Program. 

Response: While there is no statutory 
provision that automatically excludes a 
hospital from participation in the 
Hospital VBP Program if it does not 
meet HAC Reduction Program measure 
validation requirements, we intend to 
look closely at the issue of whether a 
hospital not meeting HAI validation 
requirements in the HAC Reduction 
Program has unintended consequences 
for its participation in the Hospital VBP 
Program and if so, whether we should 
consider the feasibility of changes to the 
Hospital VBP scoring methodology that 
would address those unintended 
consequences. Any such changes to the 
Hospital VBP Program policies would 
be proposed in future rulemaking. We 
appreciate commenters’ questions and 
concerns and will review the Hospital 
VBP Program policies accordingly. 

Comment: A few commenters 
expressed concern with the proposal for 
the Hospital VBP Program to rely on the 
HAC Reduction Program validation of 
the CDC NHSN HAI measures, 
expressing concern with the adequacy 
of the HAC Reduction Program methods 
for validation of the data quality and 
noting that the changes proposed by the 
HAC Reduction Program in the FY 2019 
IPPS/LTCH PPS proposed rule were 
solely on the selection process of 
hospitals for validation and not the 
methods for validation of the data 
elements. 

Response: As noted in the FY 2020 
IPPS/LTCH PPS proposed rule (84 FR 
19440), the validation processes 
adopted for the CDC NHSN HAI 
measures in the HAC Reduction 
Program are intended to reflect, to the 
greatest extent possible, the processes 
previously established for the Hospital 
IQR Program, therefore, we continue to 
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believe the validation processes adopted 
for the CDC NHSN HAI measures in the 
HAC Reduction Program are sufficient 
for purposes of ensuring the accuracy of 
CDC NHSN HAI measure data under the 
Hospital VBP Program. We also note in 
section IV.I.7. of the preamble of this 
final rule, the HAC Reduction Program 
is finalizing additional refinements to 
its validation selection methodology for 
the CDC NHSN HAI measures in the 
HAC Reduction Program and discusses 
clarifications regarding validation 
processes. We refer readers to section 
IV.I.7. of the preamble of this final rule 
for further discussion of the CDC NHSN 
HAI measure validation under the HAC 
Reduction Program. 

Comment: A few commenters 
expressed concern with using the same 
measures in both the Hospital VBP 
Program and HAC Reduction Program 
because of redundancy and a belief that 
it is inappropriate to penalize hospitals 
multiple times for the same issue, with 
a commenter requesting that CMS 
consider consolidating the programs to 
reduce duplication. 

Response: In the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41449 through 
41452), we describe our previous 
proposal to de-duplicate the five HAI 
measures and the CMS PSI 90 measure 
from the Hospital VBP Program to 
reduce program complexity for 
hospitals, and our decision in response 
to stakeholder concerns to not finalize 
removal of these measures from the 
Hospital VBP Program. We stated that 
these measures cover topics of critical 
importance to quality improvement and 
patient safety in the inpatient hospital 
setting, and track infections and adverse 
events that could cause significant 
health risks and other costs to Medicare 
beneficiaries, and therefore, it is 
appropriate and important to provide 
appropriate incentives for hospitals to 
avoid them through inclusion in more 
than one program (83 FR 41450). We 
refer readers to the FY 2019 IPPS/LTCH 
PPS final rule (83 FY 41449 through 
41452) for further information regarding 
the decision to not remove the CDC 
NHSN HAI measures and CMS PSI 90 
measure from the Hospital VBP 
Program. We also note that the Hospital 
VBP Program and HAC Reduction 
Program are each separately required by 
the Act. The Hospital VBP Program, 
required under section 1886(o) of the 
Act, is an incentive program that 
redistributes a portion of the Medicare 
payments made to hospitals under the 
IPPS based on their performance on a 
variety of measures. The HAC 
Reduction Program, as outlined in 
section 1886(p) of the Act, reduces 
payments to the lowest quartile of 

hospitals for excess hospital-acquired 
conditions in order to increase patient 
safety in hospitals. 

Comment: A commenter urged CMS 
to provide greater detail on the future 
public reporting of the CDC NHSN HAI 
measures on Hospital Compare, 
specifically with regard to data refresh, 
reporting frequency, and display of 
hospital performance that is evaluable 
and consumer friendly. 

Response: Section 1886(o)(10)(A) of 
the Act requires the Hospital VBP 
Program to make information available 
to the public regarding the performance 
of individual hospitals, including 
performance with respect to each 
measure that applies to the hospital, on 
the Hospital Compare website in an 
easily understandable format. We also 
note that section 1886(p)(6) of the Act 
requires the HAC Reduction Program to 
make information available to the public 
regarding hospital-acquired conditions 
of each applicable hospital on the 
Hospital Compare website in an easily 
understandable format. As discussed in 
the FY 2019 IPPS/LTCH PPS final rule, 
we intend to maintain as much 
consistency as possible in how the 
measures are currently reported on the 
Hospital Compare website, including 
how they are displayed and the 
frequency of reporting. We intend to 
continue making CDC NHSN HAI 
measure data available to the public on 
a quarterly basis as soon as it is feasible 
on CMS websites such as the Hospital 
Compare website and through 
downloadable files at: https://
data.medicare.gov/, after a 30-day 
preview period. We appreciate 
commenters’ feedback and will consider 
it as we continue to evaluate the 
presentation of information on the 
Hospital Compare website. 

After consideration of the public 
comments we received, we are 
finalizing, as proposed, that the Hospital 
VBP Program will use the same data to 
calculate the CDC NHSN HAI measures 
that the HAC Reduction Program uses 
for purposes of calculating the measures 
under that program, beginning on 
January 1, 2020 for CY 2020 data 
collection, which would apply to the 
Hospital VBP Program starting with data 
for the FY 2022 program year 
performance period, and to use the same 
processes adopted by the HAC 
Reduction Program for hospitals to 
review and correct data for the CDC 
NHSN HAI measures and rely on HAC 
Reduction Program validation to ensure 
the accuracy of CDC NHSN HAI 
measure data used in the Hospital VBP 
Program. 

I. Hospital-Acquired Condition (HAC) 
Reduction Program 

1. Background 

We refer readers to the FY 2014 IPPS/ 
LTCH PPS final rule (78 FR 50707 
through 50708) for a general overview of 
the HAC Reduction Program and to the 
same final rule (78 FR 50708 through 
50709) for a detailed discussion of the 
statutory basis for the Program. For 
additional descriptions of our 
previously finalized policies for the 
HAC Reduction Program, we also refer 
readers to the FY 2014 IPPS/LTCH PPS 
final rule (78 FR 50707 through 50729), 
the FY 2015 IPPS/LTCH PPS final rule 
(79 FR 50087 through 50104), the FY 
2016 IPPS/LTCH PPS final rule (80 FR 
49570 through 49581), the FY 2017 
IPPS/LTCH PPS final rule (81 FR 57011 
through 57026), the FY 2018 IPPS/LTCH 
PPS final rule (82 FR 38269 through 
38278), and the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41472 through 
41492). These policies describe the 
general framework for the HAC 
Reduction Program’s implementation, 
including: (1) The relevant definitions 
applicable to the program; (2) the 
payment adjustment under the program; 
(3) the measure selection process and 
conditions for the program, including a 
risk adjustment and scoring 
methodology; (4) performance scoring; 
(5) data collection; (6) validation; (7) the 
process for making hospital-specific 
performance information available to 
the public, including the opportunity 
for a hospital to review the information 
and submit corrections; and (8) 
limitation of administrative and judicial 
review. We remind readers that data 
collection and validation policies (items 
(5) and (6)) were newly finalized in the 
FY 2019 IPPS/LTCH PPS final rule (83 
FR 41472 through 41492). 

We have also codified certain 
requirements of the HAC Reduction 
Program at 42 CFR 412.170 through 
412.172. In section IV.I.12. of the 
preamble of this final rule, we are 
finalizing our proposal to update 42 
CFR 412.172(f) to reflect policies that 
we finalized in the FY 2019 IPPS/LTCH 
PPS final rule. 

2. Implementation of the HAC 
Reduction Program for FY 2020 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41472 through 41492), we 
reviewed the HAC Reduction Program 
in the context of our Meaningful 
Measures Initiative. The HAC Reduction 
Program addresses the priority areas of 
making care safer by reducing harm 
caused in the delivery of care. The 
measures in the Program generally 
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326 The term ‘‘Never Event’’ was first introduced 
in 2001 by Ken Kizer, MD, former CEO of the 
National Quality Forum (NQF), in reference to 
particularly shocking medical errors (such as 
wrong-site surgery) that should never occur. Over 
time, the list has been expanded to signify adverse 
events that are unambiguous (clearly identifiable 
and measurable), serious (resulting in death or 

significant disability), and usually preventable. The 
NQF initially defined 27 such events in 2002. The 
list has been revised since then, most recently in 
2011, and now consists of 29 events grouped into 
7 categories: Surgical, product or device, patient 
protection, care management, environmental, 
radiologic, and criminal.’’ Never Events are 

available at: https://psnet.ahrq.gov/primers/primer/ 
3/neverevents. 

327 In the FY 2019 IPPS/LTCH PPS final rule (83 
FR 41485 through 41489), we finalized the equal 
weighting of measures to coincide with the removal 
of Domains for scoring purposes, so these measures 
are no longer grouped by Domain. 

represent ‘‘never events’’ 326 and often, 
if not always, assess the incidence of 
preventable conditions. In the FY 2019 
IPPS/LTCH PPS final rule (83 FR 41547 
through 41553), for the Hospital IQR 
Program, as part of the Meaningful 
Measures Initiative, we deduplicated 
the CMS Patient Safety and Adverse 
Events Composite (CMS PSI 90) 
beginning with the Hospital IQR 
Program’s FY 2020 payment 
determination, and the Centers for 
Disease Control and Prevention (CDC) 
National Healthcare Safety Network 
(NHSN) Healthcare-Associated Infection 
(HAI) measures (CDC NHSN HAI 
measures) from the Hospital IQR 
Program beginning in CY 2020/FY 2022 
payment determination. However, we 
retained these measures in the HAC 
Reduction Program because we believe 
these measures will continue to 
encourage hospitals to address the 
serious harm caused by these adverse 
events while still using the most 
parsimonious measure set available. To 
that end, however, we needed to adopt 
numerous HAC Reduction Program- 

specific CDC NHSN HAI measure 
policies, including data collection, 
validation requirements, and scoring 
associated with data completeness, 
timeliness, and accuracy, to transition 
the administrative processes on which 
the HAC Reduction Program had 
historically relied on the Hospital IQR 
Program to support. In the FY 2019 
IPPS/LTCH PPS final rule (83 FR 41475 
through 41484), for the HAC Reduction 
Program, we formally adopted 
analogous processes to manage these 
administrative processes independently 
and to receive CDC NHSN data 
beginning in CY 2020, with validation 
beginning with Q3 CY 2020 infectious 
events. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19440 through 
19446), we proposed to clarify policies 
that we finalized for the HAC Reduction 
Program in the FY 2019 IPPS/LTCH PPS 
final rule so that they are implemented 
as intended. We specifically proposed 
to: (1) Adopt a measure removal policy 
that aligns with the removal factor 
policies previously adopted in other 

quality reporting and quality payment 
programs; (2) clarify administrative 
policies for validation of the CDC NHSN 
HAI measures; (3) adopt the data 
collection periods for the FY 2022 
program year; and (4) update regulations 
for the HAC Reduction Program at 42 
CFR 412.172(f) to reflect policies 
finalized in the FY 2019 IPPS/LTCH 
PPS final rule. 

3. Current Measures for FY 2020 and 
Subsequent Years 

The HAC Reduction Program has 
adopted six measures to date. In the FY 
2014 IPPS/LTCH PPS final rule (78 FR 
50717), we finalized the use of five CDC 
NHSN HAI measures: (1) CAUTI; (2) 
CDI; (3) CLABSI; (4) Colon and 
Abdominal Hysterectomy SSI; and (5) 
MRSA Bacteremia. In the FY 2017 IPPS/ 
LTCH PPS final rule (81 FR 57014), we 
also finalized the use of the CMS PSI 90 
measure. These previously finalized 
measures, with their full measure 
names, are shown in this table.327 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19441 through 

19442), we did not propose to add or 
remove any measures. However, we 

received several comments regarding 
the HAC Reduction Program’s measure 
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328 When there is reason to believe that the 
continued collection of a measure as it is currently 
specified raises potential patient safety concerns, 
CMS will take immediate action to remove a 
measure from the program and not wait for the 
annual rulemaking cycle. In such situations, we 
would promptly retire such measures followed by 
subsequent confirmation of the retirement in the 
next IPPS rulemaking. When we do so, we will 
initially notify hospitals and the public through the 
usual hospital and QIO communication channels 
used for the HAC Reduction Program, which 
include memo and email notification and 
QualityNet website articles and postings, and if 
necessary, will proceed via notice and comment 
rulemaking. 

329 We refer readers to the Hospital IQR Program’s 
removal factors discussions in the FY 2016 IPPS/ 
LTCH PPS final rule (80 FR 49641 through 49643) 
and the FY 2019 IPPS/LTCH PPS final rule (83 FR 
41540 through 41544) for additional details on the 
removal factors and the rationale supporting them. 

set. We would like to reassure 
stakeholders that we review the HAC 
Reduction Program’s measure set on an 
ongoing basis to ensure that the program 
continues to maintain a parsimonious 
set of meaningful quality measures. 
While we consider these comments out 
of scope, we will take these comments 
into consideration for future policy 
making. 

4. Measures Specification and Technical 
Specifications 

As we stated in the FY 2015 IPPS/ 
LTCH PPS final rule (79 FR 50100 
through 50101) and reiterated in the FY 
2019 IPPS/LTCH PPS final rule (83 FR 
41475), we will use a subregulatory 
process to make nonsubstantive updates 
to measures used for the HAC Reduction 
Program and use notice-and-comment 
rulemaking to adopt substantive updates 
to measures. 

We did not propose to adopt any 
substantive changes to the measures this 
year. Technical specifications for the 
CMS PSI 90 measure can be found on 
the QualityNet website at: https://
www.qualitynet.org/dcs/ContentServer
?c=Page&pagename=QnetPublic
%2FPage%2FQnetBasic&cid=
1228695355425. Technical 
specifications for the CDC NHSN HAI 
measures can be found at CDC’s NHSN 
website at: http://www.cdc.gov/nhsn/ 
acute-care-hospital/index.html. Both 
websites provide measure updates and 
other information necessary to guide 
hospitals participating in the collection 
of HAC Reduction Program data. 

5. Measure Removal Factors 
In the FY 2020 IPPS/LTCH PPS 

proposed rule (84 FR 19442), while we 
did not propose to remove any 
measures, we proposed to adopt a 
removal factor policy as part of our 
ongoing efforts to ensure that the HAC 
Reduction Program measure set 
continues to promote improved health 
outcomes for beneficiaries while 
minimizing the overall burden and costs 
associated with the program. In 
addition, the adoption of measure 
removal factors would align the HAC 
Reduction Program with our other 
quality reporting and quality payment 
programs and help ensure consistency 
in our measure evaluation methodology 
across programs. 

In the FY 2019 IPPS/LTCH PPS final 
rule, we updated considerations for 
removing measures from several CMS 
quality reporting and quality payment 
programs. Specifically, we finalized 
eight measure removal factors for the 
Hospital IQR Program (83 FR 41540 
through 41544), the Hospital VBP 
Program (83 FR 41441 through 41446), 

the PCHQR Program (83 FR 41609 
through 41611), and the LTCH QRP (83 
FR 41625 through 41627). 

We believe these removal factors are 
also appropriate for the HAC Reduction 
Program, and we believe that alignment 
among CMS quality programs is 
important to provide stakeholders with 
a clear, consistent, and transparent 
process. Therefore, to align with our 
other quality reporting and quality 
payment programs, we proposed to 
adopt the following removal factors for 
the HAC Reduction Program: 

• Factor 1. Measure performance 
among hospitals is so high and 
unvarying that meaningful distinctions 
and improvements in performance can 
no longer be made (‘‘topped-out’’ 
measures). 

• Factor 2. Measure does not align 
with current clinical guidelines or 
practice. 

• Factor 3. Measure can be replaced 
by a more broadly applicable measure 
(across settings or populations) or a 
measure that is more proximal in time 
to desired patient outcomes for the 
particular topic. 

• Factor 4. Measure performance or 
improvement does not result in better 
patient outcomes. 

• Factor 5. Measure can be replaced 
by a measure that is more strongly 
associated with desired patient 
outcomes for the particular topic. 

• Factor 6. Measure collection or 
public reporting leads to negative 
unintended consequences other than 
patient harm.328 

• Factor 7. Measure is not feasible to 
implement as specified. 

• Factor 8. The costs associated with 
a measure outweigh the benefit of its 
continued use in the program.329 

We note that these removal factors are 
considerations taken into account when 
deciding whether or not to remove 
measures, not firm requirements, and 
that we will propose to remove 

measures based on these factors on a 
case-by-case basis. We continue to 
believe that there may be circumstances 
in which a measure that meets one or 
more factors for removal should be 
retained regardless because the benefits 
of a measure can outweigh its 
drawbacks. Our goal is to move the 
program forward in the least 
burdensome manner possible, while 
maintaining a parsimonious set of 
meaningful quality measures and 
continuing to incentivize improvement 
in the quality of care provided to 
patients. 

We received several public comments 
on our proposed measure removal 
factors. 

Comment: Several commenters 
supported the adoption of the eight 
measure removal factors previously 
adopted by the Hospital IQR Program 
and the Hospital VBP Program into the 
HAC Reduction Program. A few 
commenters stated that adoption of 
these factors would allow for 
consistency and alignment in measure 
evaluation methodology across 
programs. Some commenters also 
believed that the factors are well- 
established and ensure that a variety of 
valid reasons to remove a measure are 
considered by CMS. A few commenters 
also believed the proposal would reduce 
burden and increase efficiency. 

Response: We thank the commenters 
for their support. 

Comment: Some commenters 
encouraged CMS be transparent in how 
these factors are applied when a 
measure is considered for removal and 
urged CMS to use the factors as a guide 
to removal rather than an automatic 
process. 

Response: As we stated in the 
proposed rule and as previously 
described, we consider these removal 
factors as considerations for removal, 
not firm requirements. We value 
transparency in our processes, and plan 
to seek stakeholder input through 
education and outreach, rulemaking, 
and other stakeholder engagement 
before removing measures. 

Comment: A commenter opposed the 
adoption of the removal criteria because 
this commenter believed the criteria 
lack specificity and empirical support. 
The commenter believed that CMS 
should include more detail on how the 
removal factors apply to beneficiaries 
and develop and publicly share how the 
terminology in each criterion is 
operationalized. The commenter 
requested transparency around how 
such terms are tested and what results 
will empirically determine whether the 
criterion is met or not. 
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Response: As we discussed in the 
proposed rule, the removal factors are 
intended to be considerations that we 
take into account when deciding 
whether or not to remove measures. 
There may be circumstances in which a 
measure that meets one or more factors 
for removal should be retained 
regardless of the criteria because any 
benefit of removing a measure could be 
outweighed by benefits of retaining the 
measure. We intend to take multiple 
considerations and stakeholder feedback 
into account when determining whether 
to propose a measure for removal under 
any of the removal factors. 

Comment: Several commenters 
supported removal Factor 1: ‘‘Measure 
performance among hospitals is so high 
and unvarying that meaningful 
distinctions and improvement in 
performance can no longer be made 
(‘‘topped-out’’ measures),’’ but 
encouraged CMS to enhance the 
removal factor by adding quantitative 
criteria or empirical criteria similar to 
the criteria adopted by Hospital IQR and 
Hospital VBP Programs. Some 
commenters specifically recommended 
adding the ‘‘topped out’’ definition 
adopted by the Hospital IQR and 
Hospital VBP Programs (79 FR 50055): 

• The difference in performance 
between the 75th and 90th percentile is 
statistically indistinguishable. In 
general, this means that the 75th and 
90th percentile scores differ by less than 
two standard deviations. 

• The truncated coefficient of 
variation (TCV) is less or equal to 0.10. 
Our definition of ‘‘truncated’’ is to 
remove the top and bottom 5 percent of 
hospitals before calculating the CV. 
Applying these two criteria to current 
data shows that the program’s measure 
set may already be ‘‘topped out’’ in 
performance. 

Response: Because the HAC 
Reduction Program focuses on patient 
safety and ‘‘never events,’’ the empirical 
criteria developed for the Hospital IQR 
and Hospital VBP Programs may not be 
appropriate for hospital-acquired 
conditions. The HAC Reduction 
Program strives to encourage hospitals 
to reduce HACs, not within a statistical 
standard, but to as close to zero as 
possible. While we do not believe that 
the Hospital IQR Program or Hospital 
VBP Programs’ empirical standards are 
appropriate for HAC Reduction Program 
at this time, we will consider whether 
other statistical standards may be more 
appropriate for the HAC Reduction 
Program in the future. Therefore, we 
believe adding quantitative or empirical 
criteria at this time would be contrary 
to our holistic approach. 

Comment: A few commenters 
opposed adoption of measure removal 
Factor 1, ‘‘measure performance among 
hospitals is so high and unvarying that 
meaningful distinctions and 
improvement in performance can no 
longer be made (‘‘topped out’’ 
measures).’’ A commenter believed that 
removal of a measure immediately upon 
a ‘‘topped out’’ analysis would 
eliminate the ability to determine 
whether performance regresses or that 
the removal of the measure may result 
in lower quality of care over the long 
term. The commenter recommended 
CMS either consolidate measures that 
meet the ‘‘topped out’’ criteria but are 
still considered meaningful to 
stakeholders into a composite measure 
or include them as an evidence-based 
standard in a verification program. 
Another commenter believed that many 
measures are ‘‘never events’’ and a low 
prevalence still can be unacceptably 
high. The commenter also believed the 
quantitative criteria CMS uses for 
determining topped out status is 
problematic, as beneficiaries and payers 
often avoid the lowest performers, and 
that CMS’s topped out methodology 
does not account for variation in lower 
performing percentiles; additionally, a 
potential high degree of variation 
outside of the narrow 75th to 90th 
percentiles is unaccounted for. 

Response: As we discussed in the 
proposed rule, the removal factors are 
intended to be considerations taken into 
account when deciding whether or not 
to remove measures but are not firm 
requirements. There may be 
circumstances in which a measure that 
meets one or more factors for removal 
should be retained regardless, because 
any benefit of removing a measure could 
be outweighed by other benefits to 
retaining the measure. We intend to take 
multiple considerations into account 
when determining whether to propose a 
measure for removal under Factor 1 or 
any of the other removal factors. 
Additionally, we note that we have 
intentionally not provided numerical 
guidelines for Factor 1 to retain 
flexibility when assessing measures. 

Comment: Several commenters 
supported the adoption of Factor 8 
(‘‘costs associated with a measure 
outweigh the benefit of its continued 
use in the program’’). 

Response: We thank the commenters 
for the support. 

Comment: A few commenters raised 
specific concerns regarding Factor 8 
(‘‘the costs associated with the measure 
outweigh the benefit of its continued 
use in the program’’). A commenter 
supported the addition of Factor 8, but 
asked CMS to seek stakeholder input 

specifically each time Factor 8 is 
considered for application. Another 
commenter opposed the adoption of 
Factor 8 unless ‘‘costs’’ and ‘‘benefits’’ 
are defined as ‘‘costs to Medicare 
beneficiaries and the public’’ and 
‘‘benefits to Medicare beneficiaries and 
the public.’’ A few commenters 
expressed the belief that CMS should 
develop empirical criteria to determine 
whether this factor has been met. A few 
commenters strongly opposed Factor 8 
because of their belief that it is 
extremely subjective, lacks clear criteria 
and guidelines, and that costs should 
not be the driving factor when deciding 
to remove a measure. A few commenters 
opposed Factor 8, noting their belief 
that cost should not be a factor in 
whether measures should be in a quality 
reporting program and that the other 
criteria were sufficient. 

Response: We thank the commenters 
for sharing these concerns regarding 
Factor 8. We value transparency in our 
process and will seek stakeholder input 
prior to removing any measures from 
the HAC Reduction Program. We intend 
to be transparent in our assessment of 
measures under this measure removal 
factor. There are various considerations 
of costs and benefits, direct and 
indirect, financial and otherwise, that 
we will evaluate in applying removal 
Factor 8, and we will take into 
consideration the perspectives of 
multiple stakeholders. However, 
because we intend to evaluate each 
measure on a case-by-case basis, and 
each measure has been adopted to fill 
different needs in the HAC Reduction 
Program, we do not believe it would be 
meaningful to identify a specific set of 
assessment criteria to apply to all 
measures. We believe costs include 
costs to stakeholders such as patients, 
caregivers, providers, CMS, and other 
entities. In addition, we note that the 
benefits we will consider center on 
benefits to patients and caregivers as the 
primary beneficiaries of our quality 
reporting and value-based payment 
programs. When we propose to remove 
a measure under this measure removal 
factor, we will provide information on 
the costs and benefits we considered in 
evaluating the measure. 

Comment: A commenter 
recommended that CMS adopt an 
additional measure removal factor, 
considering ‘‘whether the measure is 
important to beneficiaries or the public 
at large.’’ The commenter believed that 
the measure removal policy should 
center on the best interests of Medicare 
beneficiaries and Medicaid recipients 
and then the best interests of the public 
at large. The commenter recommended 
that the additional measure removal 
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330 FY 2011 IPPS/LTCH PPS final rule (75 FR 
50223 through 50224); FY 2012 IPPS/LTCH PPS 
final rule (76 FR 51644 through 51645); FY 2013 
IPPS/LTCH PPS final rule (77 FR 53539); FY 2014 
IPPS/LTCH PPS final rule (78 FR 50821 through 
50822); FY 2015 IPPS/LTCH PPS final rule (79 FR 
50259 through 50262); FY 2016 IPPS/LTCH PPS 
final rule (80 FR 49710); FY 2017 IPPS/LTCH PPS 
final rule (81 FR 57173); FY 2018 IPPS/LTCH PPS 
final rule (82 FR 38398); FY 2019 IPPS/LTCH PPS 
final rule (83 FR 41607). 

factor be Factor 1 to denote its primary 
importance, and the proposed measure 
removal factors be renumbered. 

Response: We will consider the 
perspectives of all stakeholders when 
applying any of the measure removal 
factors, and importance to beneficiaries 
and the public at large are certainly part 
of this consideration. 

We intend to be transparent in our 
assessment of measures under the 
finalized measure removal factor. As 
mentioned in a previous comment 
response, because we intend to evaluate 
each measure on a case-by-case basis, 
and each measure has been adopted to 
fill different needs in the HAC 
Reduction Program, we do not believe it 
would be meaningful to identify a 
specific set of assessment criteria to 
apply to all measures. Additionally, we 
proposed these measure removal factors 
in alignment with our other quality 
programs, and we do not believe that 
adopting an additional measure removal 
factor for HAC Reduction Program and 
renumbering the factors would facilitate 
that alignment and could result in 
confusion when stakeholders review our 
programs’ measure removal factors in 
the future. 

After consideration of the public 
comments we received, we are 
finalizing our proposals to adopt for the 
HAC Reduction Program the eight 
measure removal factors currently in the 
Hospital IQR Program and Hospital VBP 
Program beginning with the FY 2020 
program year. 

6. Administrative Policies for the HAC 
Reduction Program for FY 2020 and 
Subsequent Years 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41475 through 41485), we 
discussed our previously finalized 
administrative policies for the HAC 
Reduction Program and adopted several 
HAC Reduction Program-specific 
policies for CDC NHSN HAI data 
collection and validation. 

a. Data Collection Beginning CY 2020 
As finalized in the FY 2019 IPPS/ 

LTCH PPS final rule (83 FR 41475 
through 41477), the HAC Reduction 
Program will assume responsibility for 
receiving CDC NHSN HAI data from the 
CDC beginning with CY 2020 (January 1, 
2020) submissions. All reporting 
requirements, including, but not limited 
to, quarterly frequency, CDC collection 
system and deadlines, will remain 
constant from the current Hospital IQR 
Program requirements to aid continued 
hospital reporting through clear and 
consistent requirements. We refer 
readers to the Hospital IQR Program’s 
prior years’ rules for additional 

discussion of these requirements 330 and 
to QualityNet for the current reporting 
requirements and deadlines. 

Hospitals will continue to submit data 
through the CDC NHSN portal by 
selecting ‘‘NHSN Reporting’’ after 
signing in at: https://sams.cdc.gov. The 
HAC Reduction Program will receive 
the CDC NHSN data directly from the 
CDC instead of through the Hospital IQR 
Program as an intermediary. We note 
that some hospitals may not have 
locations that meet the CDC NHSN 
criteria for CLABSI or CAUTI reporting, 
and that some hospitals may perform so 
few procedures requiring surveillance 
under the Colon and Abdominal 
Hysterectomy SSI measure that the data 
may not be meaningful for public 
reporting or sufficiently reliable to be 
utilized for a program year. If a hospital 
does not have adequate locations or 
procedures, it should submit the 
Measure Exception Form to the HAC 
Reduction Program beginning on 
January 1, 2020. The IPPS Quality 
Reporting Programs Measure Exception 
Form can be found using the link 
located on the QualityNet website under 
the Hospitals Inpatient > Hospital 
Inpatient Quality Reporting Program tab 
at: https://www.qualitynet.org/dcs/ 
ContentServer?c=Page&
pagename=QnetPublic%2FPage
%2FQnetTier2&cid=1228760487021. As 
has been the case under the Hospital 
IQR Program, hospitals seeking an 
exception would submit this form at 
least annually to be considered. 

We reiterate that no additional 
collection mechanisms are required for 
the CMS PSI 90 measure because it is a 
claims-based measure calculated using 
data submitted to CMS by hospitals for 
Medicare payment, and therefore 
imposes no additional administrative or 
reporting requirements on participating 
hospitals. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19442 through 
19443), we did not propose any updates 
to our previously finalized data 
collection processes. 

b. Review and Correction of Claims Data 
and Chart-Abstracted CDC NHSN HAI 
Data Used in the HAC Reduction 
Program for FY 2020 and Subsequent 
Years 

For the review and correction of 
claims data, hospitals are encouraged to 
ensure that their claims are accurate 
prior to the snapshot date, which is 
taken after the 90-day period following 
the last date of discharge used in the 
applicable period. In the FY 2014 IPPS/ 
LTCH PPS final rule (78 FR 50726 
through 50727) and FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41477 through 
41478), we detailed the process for the 
review and correction of claims-based 
data, and we refer readers to those rules 
for more information on the process for 
the review and correction of claims- 
based data. 

For the review and correction of 
chart-abstracted CDC NHSN HAI 
measures, we reiterate that hospitals can 
submit, review, and correct any of the 
chart-abstracted information for the full 
41⁄2 months after the end of the 
reporting quarter. We refer readers to 
the FY 2014 IPPS/LTCH PPS final rule 
(78 FR 50726), the FY 2018 IPPS/LTCH 
PPS final rule (82 FR 38270 through 
38271), and the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41477 through 
41478) for more information. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19443), we did not 
propose any change to our current 
administrative policies regarding the 
review and correction of claims data or 
chart-abstracted CDC NHSN HAI data. 

7. Change to Validation Targeting 
Methodology and Clarifications 
Regarding Validation Processes 

a. Summary of Existing Validation 
Processes 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41478 through 41484), we 
adopted processes to validate the CDC 
NHSN HAI measure data used in the 
HAC Reduction Program, because the 
Hospital IQR Program finalized its 
proposals to remove CDC NHSN HAI 
measures from its program. We finalized 
the HAC Reduction Program’s processes 
to reflect, to the greatest extent possible, 
the processes previously established 
under the Hospital IQR Program. We 
refer readers to the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41478 through 
41484), for detailed information on the 
all of the following HAC Reduction 
Program validation processes: 

• Measures Subject to Validation. 
• Educational Review Process. 
• Calculation of Confidence Intervals. 
• Application of Validation Scoring 

and Penalty. 
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331 The CMS Clinical Data Abstraction Center 
(CDAC) performs the validation. 

• Validation Period. 
• Data Accuracy and Completeness 

Acknowledgement. 
We also refer readers to the 

QualityNet website for more 

information regarding measure 
abstraction: https://www.qualitynet.org/ 
dcs/ContentServer?cid=%20122877
6288808&pagename=QnetPublic%
2FPage%2FQnetTier3&c=Page. 

We would also like to remind 
stakeholders of the finalized validation 
periods for the HAC Reduction Program. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19443 through 
19445), we proposed to change the 
number of hospitals selected under the 
validation targeting methodology and 
provided two clarifications to this 
validation process. 

b. Change to the Previously Finalized 
Validation Selection Methodology 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41480), we finalized our 
policy to select 200 additional hospitals 
for targeted validation and five targeting 
criteria. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19444), while we 
retained the same targeting criteria that 
we finalized last year, we proposed to 
change the number of hospitals targeted 
from exactly 200 hospitals to ‘‘up to 200 
hospitals.’’ We believe this change is 
necessary to provide flexibility in the 
selection process for the HAC Reduction 
Program so that we can implement a 
targeting process for validation of chart- 
abstracted measures in both the Hospital 
IQR Program and HAC Reduction 
Program in a manner that does not 
unnecessarily subject hospitals to 
selection just to meet the 200 hospital 
target. This proposed policy would 
allow us to select only hospitals that 
meet the targeting criteria and allow us 

to remove hospitals that do not have the 
requisite number of CDC NHSN HAI 
events from the targeted validation pool. 
We note that this will not affect the 
statistical reliability of the validation 
sample because statistical 
methodologies are only applied to data 
within hospitals for validation. 

Comment: Several commenters 
supported the change in number of 
hospitals selected for targeted validation 
from exactly 200 hospitals to ‘‘up to 200 
hospitals.’’ The commenters cited 
reasons such as increased flexibility, 
neutral effect on statistical reliability, 
avoidance of duplicative efforts, and 
avoidance of arbitrary selection. 

Response: We thank the commenters 
for the support. 

After consideration of the public 
comments we received, we are 
finalizing our proposal to change the 
number of hospitals selected for targeted 
validation from ‘‘200’’ to ‘‘up to 200.’’ 

c. Clarifications to the Validation 
Selection Methodology 

As discussed in section IV.I.7.a. of the 
preamble of this final rule, in the FY 
2019 IPPS/LTCH PPS final rule (83 FR 
41478 through 41484), we finalized 
several proposals to implement 
validation of the CDC NHSN HAI 
measures in the HAC Reduction 
Program, in as similar a manner to the 
validation process used by the Hospital 

IQR Program as was prudent. In the FY 
2020 IPPS/LTCH PPS proposed rule (84 
FR 19444), in addition to proposing to 
change the number of targeted hospitals 
from ‘‘200’’ to ‘‘up to 200’’, we also 
clarified our selection process for both 
the random and targeted sample of 
subsection (d) hospitals subject to HAC 
Reduction Program validation. 

During the comment period for the FY 
2019 IPPS/LTCH PPS proposed rule (83 
FR 41479), some commenters expressed 
concern that hospitals could now be 
selected for validation under both the 
Hospital IQR Program and the HAC 
Reduction Program during the same 
reporting period, thereby increasing the 
burden to selected hospitals. As we 
stated last year, one of the goals of our 
deduplication efforts has been and 
continues to be a reduction in provider 
burden. To that end, and to allay 
stakeholder concerns, we are clarifying 
the provider selection process and 
reassuring providers that we will work 
to reduce validation burden to the 
greatest extent possible. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19444), we 
clarified that the HAC Reduction 
Program, in conjunction with the 
Hospital IQR Program, will use an 
aggregated random sample selection 
methodology through which the 
validation team would select one pool 
of 400 subsection (d) hospitals for 

VerDate Sep<11>2014 18:56 Aug 15, 2019 Jkt 247001 PO 00000 Frm 00365 Fmt 4701 Sfmt 4700 E:\FR\FM\16AUR2.SGM 16AUR2 E
R

16
A

U
19

.1
78

<
/G

P
H

>

kh
am

m
on

d 
on

 D
S

K
B

B
V

9H
B

2P
R

O
D

 w
ith

 R
U

LE
S

2



42408 Federal Register / Vol. 84, No. 159 / Friday, August 16, 2019 / Rules and Regulations 

332 We refer readers to the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41480), where we detailed the 
criteria for selecting additional hospitals for 
targeted validation. 

333 We refer readers to CDC guidance on this issue 
and the ‘‘CLABSI Tool Display’’ on the CDC website 
and on QualityNet, located at: http://www.cdc.gov/ 
nhsn/PDFs/pscManual/2PSC_IdentifyingHAIs_
NHSNcurrent.pdf and https://www.qualitynet.org/ 
dcs/ContentServer?c=Page&pagename=QnetPublic
%2FPage%2FQnetTier3&cid=1140537256076. 

validation of chart-abstracted measures 
in both the Hospital IQR Program and 
HAC Reduction Program. The pool of 
400 hospitals will be selected randomly 
and validated for both the CDC NHSN 
HAI measures for the HAC Reduction 
Program and the Hospital IQR Program’s 
chart-abstracted measures. The HAC 
Reduction Program will include all 
subsection (d) hospitals in the sample, 
whereas the Hospital IQR Program will 
remove from the sample any subsection 
(d) hospital without an active notice of 
participation in the Hospital IQR 
Program (83 FR 41479). 

This approach will ensure that the 
Programs’ validation samples are 
selected at random and would avoid any 
perception associated with the selection 
of one program’s sample before the 
other program’s sample. We will begin 
using this selection process with Q3 CY 
2020 infectious events, which is when 
the HAC Reduction Program is 
scheduled to begin its validation 
process. We refer readers to section 
VIII.A.11. of the preamble of this final 
rule for more information on the 
Hospital IQR Program’s validation 
policies. 

After the random selection process, an 
additional targeted 332 aggregated 
sample of up to 200 hospitals will be 
selected for the HAC Reduction and 
Hospital IQR Programs’ validation 
processes using existing targeting 
criteria. 

We also note that any nonsubstantive 
updates to the specifications for 
validation of chart-abstracted measures 
will be provided on the QualityNet 
website at: 

https://www.qualitynet.org/dcs/ 
ContentServer?cid=%2012287
76288808&
pagename=QnetPublic%2FPage%
2FQnetTier3&c=Page. Further, any 
substantive changes, such as the 
measures validated, changes to passing 
confidence intervals, and the number of 
providers selected, will be proposed 
through notice-and-comment 
rulemaking. 

We believe this clarification of our 
approach to the random selection of one 
pool of 400 hospitals and our finalized 
proposal to select up to 200 targeted 
hospitals will avoid increasing provider 
burden, because the total number of 
hospitals selected for validation is not 
increasing, nor is the number of 
measures that are subject to validation 
for the selected hospitals prior to 
deduplication. 

Moreover, we do not anticipate any 
increased burden to hospitals, because 
we are not increasing the number of 
cases selected for validation. For HAC 
Reduction Program validation, we will 
continue to select up to 40 cases 
annually from each hospital selected for 
validation (four CAUTI, four CLABSI, 
and two Colon and Abdominal 
Hysterectomy SSI per quarter; or four 
CDI, four MRSA, and two Colon and 
Abdominal Hysterectomy SSI per 
quarter). As we stated in the FY 2019 
IPPS/LTCH PPS rulemaking, we intend 
this process to be as efficient as possible 
and we believe this clarification and our 
finalized proposal help meet that 
expectation. 

We received a number of comments 
on our validation policy proposals. 

Comment: A few commenters 
supported the proposal to create a 
combined HAC Reduction Program and 
Hospital IQR Program pool of hospitals 
for validation selection to ensure that 
hospitals do not incur duplicative 
validation requirements during the same 
validation period. 

Response: We reiterate that selected 
hospitals will be validated for both the 
CDC NHSN HAI measures for the HAC 
Reduction Program and the Hospital 
IQR Program’s chart-abstracted 
measures, but this clarification avoids 
increasing provider burden because the 
total number of hospitals selected for 
validation is not increasing, nor is the 
number of measures and cases that are 
subject to validation for the selected 
hospitals prior to deduplication. 

Comment: A few commenters 
believed that the proposal does not 
extend far enough to ensure that 
hospitals do not incur duplicative 
validation requirements. The 
commenters cited the excess burden of 
validation for separate programs with 
overlapping timeframes, specifically for 
Inpatient Quality Reporting Program 
validation and Outpatient Quality 
Reporting Program validation. Another 
commenter suggested that CMS also 
consider state validation policies and 
the associated burden in these policies. 

Response: The Hospital Inpatient 
Quality Reporting Program and the 
Hospital Outpatient Quality Reporting 
Program are separate Programs with 
separate validation requirements. We 
continue to believe that validation is 
important to both programs and the 
states but will keep the 
recommendations under consideration 
when considering future policies for the 
HAC Reduction Program. 

After consideration of the public 
comments we received, we are 
finalizing our proposal to use a 
combined HAC Reduction Program and 

Hospital IQR Program validation pool of 
subsection (d) hospitals and use an 
aggregated random sample selection 
methodology. 

d. Clarification to Validation Filtering 
Methodology 

As we discussed for the Hospital IQR 
Program in the FY 2013 IPPS/LTCH PPS 
final rule (77 FR 53542), CMS has the 
option to target the sample selection to 
cases, referred to as candidate events, 
that are more likely to be true CDC 
NHSN HAI events, or those that meet 
CDC NHSN HAI criteria. In the FY 2020 
IPPS/LTCH PPS proposed rule (84 FR 
19444), in order to better target true 
events for CDC NHSN HAI validation, 
we proposed to clarify our approach for 
selecting CLABSI and CAUTI cases for 
chart-abstracted validation when CDC 
NHSN HAI validation that is currently 
performed under the Hospital IQR 
Program migrates to the HAC Reduction 
Program, beginning with the reporting 
of Q3 CY 2020 infections events. To 
date, our experience has shown that 
many candidate cases selected for 
validation have all their positive 
cultures collected during the first or 
second day following admission and, as 
such, would be considered community 
onset events (or non-hospital acquired) 
for CLABSI and CAUTI.333 Therefore, 
we proposed to clarify that we would 
eliminate these candidate CLABSI and 
CAUTI cases from the CDC NHSN HAI 
selection process prior to random case 
selection via a filtering method. The 
filtering method would eliminate any 
cases from the validation pool for which 
all positive blood or urine cultures were 
collected during the first or second day 
following admission. We estimate that, 
by implementing this proposed filtering 
method, the number of true events 
validated for CLABSI and CAUTI will 
increase without increasing the sample 
size, which will help us better 
understand the overreporting and 
underreporting of such events. This 
proposed approach is also in support of 
the recommendations provided by a 
recent HHS Office of Inspector General 
(OIG) report, which recommended that 
we make better use of analytics to 
ensure the integrity of hospital-reported 
quality data and the resulting payment 
adjustments by identifying potential 
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334 April 2017 OIG report titled ‘‘CMS Validated 
Hospital Inpatient Quality Reporting Program Data, 
But Should Use Additional Tools to Identify 
Gaming.’’ Available at: https://www.oig.hhs.gov/oei/ 
reports/oei-01-15-00320.asp. 

gaming or other inaccurate reporting of 
quality data.334 

A key rationale for this proposed 
approach is that we have found that the 
yield rate for CLABSI and CAUTI, 
which is defined as the ratio of the 
number of true CDC NHSN HAI events 
to the total sample size of candidate 
events, is low (13 percent for CLABSI 
and 9 percent for CAUTI, based on the 
FY 2017 validation sample). After 
applying the proposed filtering method 
to the FY 2017 sample, we estimated 
that the yield rate increased from 13 
percent to 24 percent for CLABSI and 
from 9 percent to 17 percent for CAUTI. 
This increase will help CMS better 
understand the number of overreporting 
and underreporting of such events. A 
higher yield rate improves the power of 
the validation methodology, meaning 
that CMS could potentially select fewer 
cases for validation while still 
increasing the predictive power of the 
validation methodology. A potential 
reduction in the amount of cases 
selected for validation would decrease 
burden for hospitals. 

In addition, because hospitals may 
now have fewer than four events each 
of CLABSI and CAUTI that meet 
validation filtering requirements, we 
expect a reduction in burden from some 
hospitals being required to submit three 
or fewer medical records as part of the 
validation process. We anticipate this 
filtering method to allow for both a 
richer data sample and reduced 
provider burden. 

We received several public comments 
on this topic. 

Comment: Many commenters 
supported the proposed filtering 
methodology for CLABSI/CAUTI, with 
most citing reduced provider burden 
and a focus on true hospital-acquired 
infections rather than community- 
acquired or community-onset infections. 

Response: We thank the commenters 
for the support. 

Comment: A few commenters 
expressed concerns about potential 
unintended consequences from the 
filtering methodology. A commenter 
agreed that the new filtering 
methodology will help CMS better 
understand over and under reporting of 
CLABSI and CAUTI but expressed 
concern that accurate clinical 
designation of both community-onset 
and hospital acquired infections are 
important. A few commenters expressed 
concern that the potential for even less 
validation samples may negatively 

impact smaller hospitals with very few 
HAIs despite the new equal weighting 
methodology. 

Response: We understand the 
commenters’ concerns about how a filter 
could potentially impact the MRSA/CDI 
sample if only ‘Hospital Onset’ are 
selected to be validated. However, for 
CLABSI/CAUTI validation, this is not a 
concern, because CLABSI/CAUTI 
measures are validated differently than 
MRSA/CDI measures. For CLABSI/ 
CAUTI validation, there are no ‘Hospital 
Onset’ vs. ‘Community Onset’ 
conditions and/or restrictions, whereas 
for MRSA/CDI, there are. CMS will 
continue to monitor validation and how 
it may impact hospitals differently. 
However, CMS does not currently have 
reason to believe that the proposed 
validation process for the HAC 
Reduction Program will change the 
validation performance of smaller 
hospitals relative to the previous 
validation process. CMS also notes that 
the proposed filtering option will only 
affect the cases subject to validation 
among hospitals selected for validation 
and will not impact the sample of HAIs 
that hospitals report to NHSN and that 
are used in the HAC Reduction Program 
scoring. 

Comment: A commenter encouraged 
CMS to consider additional validation 
improvements to improve data quality 
and cited a number of studies and 
reports, specifically MedPAC’s March 
2019 Report to Congress and OIG 
Report, ‘‘CMS Validated Hospital 
Inpatient Quality Reporting Program 
Data, But Should Use Additional Tools 
to Identify Gaming,’’ which highlight 
the potential for improving reliability 
and accuracy for reporting infections 
and patient safety issues and encourage 
better analytics for validation. 

Response: We thank the commenter 
for the suggestions and will take them 
into account during future policy 
planning. 

After consideration of the public 
comments we received, we are 
finalizing the proposed CLABSI and 
CAUTI validation filtering methodology 
to remove cases in which all positive 
blood or urine cultures were collected 
during the first or second day following 
admission. 

We also note that the agreement rates 
between hospital-reported MRSA and 
CDI events compared to events 
identified as infections by a trained 
CMS abstractor using a standardized 
protocol (77 FR 53548) have been lower 
than the agreement rates for CLABSI 
and CAUTI. Unlike the true event rate 
issue for CLABSI and CAUTI, we have 
determined that the lower overall 
agreement rates for MRSA and CDI is 

due to the overreporting of such events. 
This overreporting appears to be caused 
by missing or incomplete laboratory 
record information submitted by 
hospitals on the validation templates. 
As a result, we will provide additional 
training to hospitals regarding template 
completion and medical record 
submission with the hope of increasing 
hospital validation performance on 
MRSA and CDI measures. 

Comment: A commenter believed that 
the disagreement between the trained 
CMS abstractors and case reports may 
be due to differences between LabID 
criteria and clinical criteria and 
believed that LabID criteria over report 
cases of MRSA and CDI. 

Response: We use the CDC measure 
protocol for abstracting the validation 
infection measure records. The CDC 
measures experts utilize most current 
and evidence-based criteria for the 
MRSA and CDI measure specifications. 
We encourage the commenter to submit 
any specific measure specification 
questions to the CDC NHSN Help Desk 
for additional clarification. 

Comment: A commenter sought 
clarification on what is meant by ‘‘the 
lower overall agreement rates for MRSA 
and CDI is due to over reporting of such 
events.’’ The commenter is concerned 
that this could increase hospital risk, 
and the proposed filtering methodology 
may create undue burden. 

Response: We have determined that 
the disagreement rate between trained 
CMS abstractors and hospital reported 
MRSA and CDI is due to hospitals 
erroneously classifying community 
onset infections as hospital-acquired 
infections. At this time, we are not 
proposing or finalizing any filtering 
methodology for MRSA and CDI. We are 
only increasing our educational efforts 
on this topic, which will not create 
burden for hospitals. 

Colon and Abdominal Hysterectomy 
SSI has a similarly low yield rate, and 
we have begun testing a filtering option 
to apply to Colon and Abdominal 
Hysterectomy SSI cases to increase the 
yield rate for that measure as well. We 
anticipate providing further guidance 
for Colon and Abdominal Hysterectomy 
SSI in future rulemaking cycles. In the 
FY 2020 IPPS/LTCH PPS proposed rule 
(84 FR 19445), we did not propose any 
changes to the validation of Colon and 
Abdominal Hysterectomy SSI events. 

Comment: A commenter supports 
CMS’s development of a filtering 
method for SSI to increase yield rate 
and improve the power of the validation 
methodology. 

Response: We thank the commenter 
for the support. 
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8. HAC Reduction Program Scoring 
Methodology 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41485 through 41489), we 
finalized our proposal to remove 
domains from the HAC Reduction 
Program and simply assign equal weight 
to each measure for which a hospital 
has a measure score. As a result of this 

policy, we calculate each hospital’s 
Total HAC Score as the equally 
weighted average of the hospital’s 
measure scores. The table in this section 
of this final rule displays the weights 
applied to each measure under this 
approach. All other aspects of the HAC 
Reduction Program scoring 
methodology remained the same, 
including the calculation of measure 

scores as Winsorized z-scores (FY 2017 
IPPS/LTCH PPS final rule 81 FR 57022 
through 57025), the determination of the 
75th percentile Total HAC Score (83 FR 
41480), and the determination of the 
worst-performing quartile (83 FR 41481 
through 41482). In the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19445), 
we did not propose any changes to this 
methodology. 

9. Scoring Calculations Review and 
Correction Period 

In the FY 2019 IPPS/LTCH PPS final 
rule (83 FR 41484), we renamed the 
annual 30-day review and correction 
period to the ‘‘Scoring Calculations 
Review and Correction Period.’’ The 
purpose of the annual 30-day review 
and corrections period is to allow 
hospitals to review the calculation of 
their HAC Reduction Program scores. 

The HAC Reduction Program will 
continue to provide hospitals with 
annual confidential hospital-specific 
reports and discharge level information 
used in the calculation of their Total 
HAC Scores via the QualityNet Secure 
Portal. Hospitals must register at: 
https://www.qualitynet.org/dcs/Content
Server?c=Page&pagename=QnetPublic
%2FPage%2FQnetTier2&cid=
1138115992011 for a QualityNet Secure 
Portal account in order to access their 
annual hospital-specific reports. 

As we stated in the FY 2014 IPPS/ 
LTCH PPS final rule (78 FR 50725 
through 50728), hospitals have a period 
of 30 days after the information is 
posted to the QualityNet Secure Portal 
to review their HAC Reduction Program 
scores, submit questions about the 
calculation of their results, and request 
corrections for their HAC Reduction 
Program scores prior to public reporting. 
Hospitals may use the 30-day Scoring 
Calculations Review and Correction 

Period to request corrections to the all 
of the following information prior to 
public reporting: 

• CMS PSI 90 measure score. 
• CMS PSI 90 measure result and 

Winsorized measure result. 
• CLABSI measure score. 
• CAUTI measure score. 
• Colon and Abdominal 

Hysterectomy SSI measure score. 
• MRSA Bacteremia measure score. 
• CDI measure score. 
• Total HAC Score. 
As we clarified in the FY 2018 IPPS/ 

LTCH PPS final rule (82 FR 38270 
through 38271), this 30-day period is 
not an opportunity for hospitals to 
submit additional corrections related to 
the underlying claims data for the CMS 
PSI 90, or to add new claims to the data 
extract used to calculate the results. 
Hospitals have an opportunity to review 
and correct claims and CDC NHSN HAI 
data used in the HAC Reduction 
Program as detailed in the FY 2014 
IPPS/LTCH PPS final rule (78 FR 50726 
through 50727), the FY 2018 IPPS/LTCH 
PPS final rule (82 FR 38270 through 
38271), and the FY 2019 IPPS/LTCH 
PPS final rule (83 FR 41477 through 
41478). 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19445 through 
19446), we did not propose any changes 
to our policies regarding the scoring 
calculations review and correction 
period. 

10. Applicable Period for FY 2022 
Program Year 

In the FY 2018 IPPS/LTCH PPS final 
rule, we finalized the applicable period 
for the CMS PSI 90 as the 24-month 
period from July 1, 2016 through June 
30, 2018. Additionally, we finalized the 
applicable period for the CDC NHSN 
HAI measures (CLABSI, CAUTI, Colon 
and Abdominal Hysterectomy SSI, 
MRSA Bacteremia, and CDI), as the 24- 
month period from January 1, 2017 
through December 31, 2018, or CY 2017 
and 2018. These two 24-month 
applicable periods apply to payments 
for FY 2020, and set the timelines for 
subsequent applicable periods. 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19446), consistent 
with the definition specified at 
§ 412.170, we proposed to adopt the 
applicable period for the FY 2022 HAC 
Reduction Program for the CMS PSI 90 
as the 24-month period from July 1, 
2018 through June 30, 2020, and the 
applicable period for CDC NHSN HAI 
measures as the 24-month period from 
January 1, 2019 through December 31, 
2020. 

We did not receive any public 
comments on this topic. Therefore, we 
are finalizing the applicable period for 
the FY 2022 Program year as proposed. 
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11. Limitation on Administrative and 
Judicial Review 

Section 1886(p)(7) of the Act, as 
codified at 42 CFR 412.172(g), provides 
that there will be no administrative or 
judicial review under section 1869 of 
the Act, under section 1878 of the Act, 
or otherwise for any of the following: 

• The criteria describing an 
applicable hospital in paragraph 
1886(p)(2)(A) of the Act. 

• The specification of hospital 
acquired conditions under paragraph 
1886(p)(3) of the Act. 

• The specification of the applicable 
period under paragraph 1886(p)(4) of 
the Act; 

• The provision of reports to 
applicable hospitals under paragraph 
1886(p)(5) of the Act. 

• The information made available to 
the public under paragraph 1886(p)(6) 
of the Act. 

For additional information, we refer 
readers to the FY 2014 IPPS/LTCH PPS 
final rule (78 FR 50729) and the FY 
2015 IPPS/LTCH PPS final rule (79 FR 
50100). 

12. Regulatory Updates (42 CFR 
412.172) 

In the FY 2020 IPPS/LTCH PPS 
proposed rule (84 FR 19446), we 
proposed to update 42 CFR 412.172(f)(2) 
and (4) to reflect current policies and 
align across our quality programs. We 
proposed these updates to remove 
references to domains, which were 
removed from the scoring methodology 
beginning with the FY 2020 calculation. 
We refer readers to the FY 2019 IPPS/ 
LTCH PPS final rule (83 FR 41485 
through 41489) for a discussion of the 
removal of domains from the HAC 
Reduction Program and more 
information about the equal weighting 
scoring methodology. 

We did not receive any public 
comments on this topic. Therefore, we 
are finalizing the updates to the 
Program’s regulatory text as proposed. 

J. Payments for Indirect and Direct 
Graduate Medical Education Costs 
(§§ 412.105 and 413.75 Through 413.83) 

1. Background 

Section 1886(h) of the Act, as added 
by section 9202 of the Consolidated 
Omnibus Budget Reconciliation Act 
(COBRA) of 1985 (Pub. L. 99–272), 
establishes a methodology for 
determining Medicare payments to 
hospitals for the direct costs of 
approved graduate medical education 
(GME) programs. Section 1886(h)(2) of 
the Act sets forth a methodology for the 
determination of a hospital-specific 
base-period per resident amount (PRA) 

that is calculated by dividing a 
hospital’s allowable direct costs of GME 
in a base period by its number of full- 
time equivalent (FTE) residents in the 
base period. The base period is, for most 
hospitals, the hospital’s cost reporting 
period beginning in FY 1984 (that is, 
October 1, 1983 through September 30, 
1984). The base year PRA is updated 
annually for inflation. In general, 
Medicare direct GME payments are 
calculated by multiplying the hospital’s 
updated PRA by the weighted number 
of FTE residents working in all areas of 
the hospital complex (and at 
nonprovider sites, when applicable), 
and the hospital’s Medicare share of 
total inpatient days. The provisions of 
section 1886(h) of the Act are 
implemented in regulations at 42 CFR 
413.75 through 413.83. 

Section 1886(d)(5)(B) of the Act 
provides for a payment adjustment 
known as the indirect medical 
education (IME) adjustment under the 
IPPS for hospitals that have residents in 
an approved GME program, in order to 
account for the higher indirect patient 
care costs of teaching hospitals relative 
to nonteaching hospitals. The regulation 
regarding the calculation of this 
additional payment is located at 42 CFR 
412.105. The hospital’s IME adjustment 
applied to the MS–DRG payments is 
calculated based on the ratio of the 
hospital’s number of FTE residents 
training in either the inpatient or 
outpatient departments of the IPPS 
hospital to the number of inpatient 
hospital beds. 

The calculation of both direct GME 
and IME payments is affected by the 
number of FTE residents that a hospital 
is allowed to count. Generally, the 
greater the number of FTE residents a 
hospital counts, the greater the amount 
of Medicare direct GME and IME 
payments the hospital will receive. 
Congress, through the Balanced Budget 
Act of 1997 (Pub. L. 105–33), 
established a limit (that is, a cap) on the 
number of allopathic and osteopathic 
residents that a hospital may include in 
its FTE resident count for direct GME 
and IME payment purposes. Under 
section 1886(h)(4)(F) of the Act, for cost 
reporting periods beginning on or after 
October 1, 1997, a hospital’s 
unweighted FTE count of residents for 
purposes of direct GME may not exceed 
the hospital’s unweighted FTE count for 
direct GME in its most recent cost 
reporting period ending on or before 
December 31, 1996. Under section 
1886(d)(5)(B)(v) of the Act, a similar 
limit based on the FTE count for IME 
during that cost reporting period is 
applied effective for discharges 
occurring on or after October 1, 1997. 

Dental and podiatric residents are not 
included in this statutorily mandated 
cap. 

Section 5504 of the Affordable Care 
Act (Pub. L. 111–148) made a number of 
statutory changes relating to the 
determination of a hospital’s FTE 
resident count for direct GME and IME 
payment purposes and the manner in 
which FTE resident limits are calculated 
and applied to hospitals under certain 
circumstances. Regulations 
implementing these changes are 
discussed in the November 24, 2010 
final rule (75 FR 72133) and the FY 
2013 IPPS/LTCH PPS final rule (77 FR 
53416). 

2. Policy Changes Related to Critical 
Access Hospitals (CAHs) as 
NonProviders for Direct GME and IME 
Payment Purposes 

As discussed in the FY 2020 IPPS/ 
LTCH PPS proposed rule (84 FR 19447 
through 19448), under the regulation 
governing direct GME payments to 
nonprovider sites at 42 CFR 413.78(g) 
(and the corresponding IME regulation 
at 42 CFR 412.105(f)(1)(ii)(E)), a hospital 
can include residents training in a 
nonprovider setting in its FTE count if 
the hospital incurs the residents’ 
salaries and fringe benefits while the 
residents are training at that site, in 
addition to other requirements. Under 
current policy, critical access hospitals 
(CAHs) that train residents in approved 
residency training programs are paid 
101 percent of the reasonable costs for 
any costs they incur associated with 
training residents in approved 
programs, consistent with the CAH 
payment regulations at 42 CFR 413.70. 
We have heard concerns related to CMS’ 
current policy that CAHs are not 
considered nonprovider sites for 
purposes of direct GME and IME 
payments, including the concern that 
CMS’ current policy is creating barriers 
to training residents in rural areas, 
thereby also hindering efforts to 
increase the practice of physicians in 
rural areas. We previously heard 
concerns that not considering CAHs to 
be nonprovider sites would reduce 
training in rural and underserved areas 
and affect primary care and community- 
based residency training programs, such 
as family medicine, which train in those 
areas (78 FR 50737). Stakeholders also 
raised concerns that not considering 
CAHs to be nonprovider sites would 
hinder collaborative efforts between 
hospitals and CAHs to recruit and retain 
physicians in rural areas (78 FR 50737) 
and that some CAHs may be too small 
to support residency training programs 
or may not be in a financial position to 
incur the costs associated with 

VerDate Sep<11>2014 18:56 Aug 15, 2019 Jkt 247001 PO 00000 Frm 00369 Fmt 4701 Sfmt 4700 E:\FR\FM\16AUR2.SGM 16AUR2kh
am

m
on

d 
on

 D
S

K
B

B
V

9H
B

2P
R

O
D

 w
ith

 R
U

LE
S

2



42412 Federal Register / Vol. 84, No. 159 / Friday, August 16, 2019 / Rules and Regulations 

residency training programs (78 FR 
50738). In light of these concerns, we 
reexamined the statutory language 
associated with this policy, issues raised 
in prior rulemaking related to this 
policy, and the intent of the changes 
made by section 5504 of the Affordable 
Care Act. As a result, in the FY 2020 
IPPS/LTCH PPS proposed rule (84 FR 
19447), we proposed to modify our 
policy, such that a hospital could 
include residents training in a CAH in 
its FTE count as long as the nonprovider 
setting requirements at 42 CFR 413.78(g) 
are met. In this section of this final rule, 
we discuss our proposal, respond to 
public comments received, and provide 
our final policy. 

We adopted our current GME 
payment policy regarding nonprovider 
settings and CAHs in the FY 2014 IPPS/ 
LTCH PPS final rule (78 FR 50734 
through 50739). Prior to this time, we 
allowed a CAH the option to either 
function as a nonhospital site or to incur 
costs for training residents in an 
approved program and be paid 101 
percent of the reasonable costs for any 
costs associated with training residents 
in an approved program. In part, our 
policy was driven by how we have 
regarded nonhospital settings and the 
unique nature of CAHs. Although we 
generally had used the term 
‘‘nonhospital’’ to describe the training 
sites in which time spent by residents 
training outside of the hospital setting 
may be counted for both direct GME and 
IME payment purposes, we 
acknowledged in the FY 2014 IPPS/ 
LTCH PPS final rule that we sometimes 
used the terms ‘‘nonhospital’’ and 
‘‘nonprovider’’ interchangeably (78 FR 
50735). We considered that a CAH is a 
unique facility that, by definition, is not 
always a hospital and noted that, 
because a CAH is generally not 
considered a ‘‘hospital’’ under section 
1861(e) of the Act, a CAH could be 
treated as a nonhospital site for GME 
purposes (78 FR 50735). 

Section 5504(a) of the Affordable Care 
Act amended sections 
1886(d)(5)(B)(iv)(II) and 1886(h)(4)(E) of 
the Act, on a prospective basis, to 
further address the setting in which 
time spent by residents training outside 
of the hospital setting may be counted 
for both direct GME and IME payment 
purposes. In particular, the statute was 
amended to reference a ‘‘nonprovider.’’ 
As a result of this legislative change and 
because a CAH is defined as a ‘‘provider 
of services’’ under section 1861(u) of the 
Act, we finalized our current policy, 
effective for portions of cost reporting 
periods occurring on or after October 1, 
2013. 

Section 5504 of the Affordable Care 
Act made several changes to the 
requirements a hospital must meet in 
order to include residents training in a 
nonprovider setting in its FTE count. As 
we noted in prior rulemaking, these 
changes include the requirement that a 
hospital need only incur residents’ 
salaries and fringe benefits in order to 
count the residents as opposed to 
incurring ‘‘all or substantially all’’ of the 
costs of the training at the nonprovider 
site and the ability for more than one 
hospital to count FTE residents training 
at a single nonprovider site (75 FR 
72136 through 72139). We believe these 
changes were intended to promote the 
training of residents at sites outside of 
the IPPS hospital setting, many of which 
provide access to care for patients in 
rural and underserved areas. 
Furthermore, as noted in the proposed 
rule, we reassessed and agreed with 
prior comments we have received 
stating that the intent of section 5504 of 
the Affordable Care Act was to reduce 
the administrative burden associated 
with counting residency training time in 
settings engaged in patient care outside 
of the IPPS hospital setting (78 FR 
50736). Therefore, we believe that, to 
the extent possible, in accordance with 
current statutory language, it is 
important to support residency training 
in rural and underserved areas, 
including residency training at CAHs. 

As discussed in the proposed rule, 
while a CAH is considered a ‘‘provider 
of services’’ under section 1861(u) of the 
Act, we acknowledge that the term 
‘‘nonprovider’’ is not explicitly defined 
in the statute. Furthermore, section 
1861(e) of the Act, which states in part 
that the term ‘‘hospital’’ does not 
include, unless the context otherwise 
requires, a critical access hospital (as 
defined in section 1861(mm)(1) of the 
Act), underscores the sometimes 
ambiguous status of CAHs. We believe 
that the lack of both an explicit statutory 
definition of ‘‘nonprovider’’ and a 
definitive determination as to whether a 
CAH is considered a hospital along with 
the fact that a CAH is a facility primarily 
engaged in patient care (we refer readers 
to section 1886(h)(5)(K) of the Act 
which states that the term ‘‘nonprovider 
setting that is primarily engaged in 
furnishing patient care’’ means a 
nonprovider setting in which the 
primary activity is the care and 
treatment of patients, as defined by the 
Secretary), provides flexibility within 
the current statutory language to 
consider a CAH as a ‘‘nonprovider’’ 
setting for direct GME and IME payment 
purposes. 

Therefore, in order to support the 
training of residents in rural and 

underserved areas, in the FY 2020 IPPS/ 
LTCH PPS proposed rule, we proposed 
that, effective with portions of cost 
reporting periods beginning October 1, 
2019, a hospital may include FTE 
residents training at a CAH in its FTE 
count as long as it meets the 
nonprovider setting requirements 
currently included at 42 CFR 
412.105(f)(1)(ii)(E) and 413.78(g). We 
did not propose to change our policy 
with respect to CAHs incurring the costs 
of training residents. That is, a CAH 
may continue to incur the costs of 
training residents in an approved 
residency training program(s) and 
receive payment based on 101 percent 
of the reasonable costs for these training 
costs. We stated in the proposed rule 
that if this proposal is finalized, CMS 
will work closely with HRSA and the 
Federal Office of Rural Health Policy to 
communicate the increased regulatory 
flexibility to CAHs as well as existing 
residency programs and the options it 
affords for increasing rural residency 
training. We sought public comments on 
this proposed policy change. 

Comment: Most commenters 
supported the proposed policy to 
consider CAHs as nonproviders for 
direct GME and IME payment purposes. 
A commenter stated it concurred with 
CMS’s assessment that the terms 
‘‘nonprovider’’ and ‘‘nonhospital’’ have 
been used interchangeably, such that 
the statute leaves some ambiguity as to 
whether a CAH may be considered a 
nonprovider site. Commenters stated 
that although more policies are needed 
to fully address workforce gaps in rural 
America, the proposed policy would 
help to recruit and retain physicians in 
rural underserved areas. Some 
commenters described the rural primary 
care residency training programs in 
their specific states and noted that these 
training programs emphasize rotations 
at CAHs. A commenter stated they have 
a long history of supporting CAH 
rotations wherein residents receive a 
deeper understanding of the community 
that they practice in, as well as the 
challenges and opportunities that can be 
found in remote settings versus those in 
more urban settings. Another 
commenter stated that 40 percent of the 
hospitals in its state are CAHs and 
therefore, the proposed policy is vitally 
important to increasing recruitment 
efforts by CAHs and provider access for 
patients in rural areas of its state. 

Commenters noted the challenges 
faced by rural facilities as well as 
flexibilities that could result from the 
proposed policy. A commenter stated 
that workforce shortages are a persistent 
challenge for rural providers as only 10 
percent of U.S. physicians practice in 
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rural areas despite nearly 20 percent of 
Americans residing in these 
communities. Another commenter 
stated that in addition to having a 
positive impact on both the residents 
and physicians practicing in rural areas, 
the proposed policy would ease the 
paperwork burden on cash strapped 
CAHs. Another commenter stated rural 
hospitals represent more than half of all 
hospitals in the U.S., yet they struggle 
to recruit and retain a health care 
workforce sufficient to meet the needs 
of the communities they serve due to 
financial distress. The commenter stated 
training facilities in rural hospitals 
operate on very narrow margins and are 
cautious to commit to ongoing residency 
training costs without a stable, 
predicable source of funding. Modifying 
the definition of non-provider setting 
will reduce financial vulnerability and 
promote greater training of physicians 
in rural hospitals. Another commenter 
stated they believe the proposal would 
expand clinical rotation opportunities to 
sites of care that cannot alone bear the 
costs associated with starting and 
maintaining approved residency 
programs. The commenter stated the 
proposal would also allow hospitals that 
are under their residency caps greater 
flexibility in offering residents a broad 
array of clinical rotations in approved 
residency training programs, including 
in rural areas. A commenter stated that 
if the proposal is finalized, it encourages 
CMS to work with the Health Resources 
and Services Administration (HRSA) 
and Federal Office of Rural Health 
Policy to communicate such 
information to CAHs and residency 
programs, as well as to explore 
additional opportunities for regulatory 
flexibility that could further increase 
rural residency training. 

Response: We appreciate the 
commenters’ support of the proposed 
policy to consider CAHs as nonprovider 
sites for purposes of direct GME and 
IME payments. As stated in the 
proposed rule, if the proposal is 
finalized, CMS will work closely with 
HRSA and the Federal Office of Rural 
Health Policy to communicate the 
increased regulatory flexibility to CAHs 
as well as existing residency programs 
and the options it affords for increasing 
rural residency training. Any additional 
opportunities for regulatory flexibility 
would likely need to be a part of the 
proposed and final rulemaking process. 

Comment: A commenter disagreed 
with the proposed policy. The 
commenter disagreed with CMS’ 
assessment that there is flexibility 
within the current statutory language to 
consider a CAH a nonprovider for direct 
GME and IME payment purposes. The 

commenter disagreed with the statement 
in the proposed rule that the lack of 
both an explicit statutory definition of 
nonprovider and a definitive 
determination as to whether a CAH is 
considered a hospital allows CMS to 
consider a CAH a nonprovider for direct 
GME and IME payment purposes. The 
commenter stated that the fact that a 
CAH is explicitly considered to be a 
‘‘provider of services’’ under section 
1861(u) of the Act, firmly establishes a 
CAH to be a ‘‘provider’’ and would, 
therefore, also firmly preclude a CAH 
from being considered a ‘‘nonprovider’’. 

The commenter stated that regardless 
of the propagated intent of the changes 
made by section 5504 of the Affordable 
Care Act, it does not appear that the 
existing statutory language will allow 
for CMS to modify its current policy in 
order to allow a hospital to include FTE 
residents training at a CAH in its FTE 
count. The commenter strongly 
cautioned CMS in moving forward with 
the proposal, as it seems as though the 
proposal could just as easily be reversed 
back to the current policy upon some 
future reexamination (falling more in 
line with the original examination as 
noted in the FY 2014 IPPS/LTCH PPS 
final rule (78 FR 50734 through 50739)). 

The commenter stated there may also 
be an increased potential that Medicare 
funding of residency training time will 
be incorrectly duplicated if hospitals are 
allowed to include FTE residents 
training at CAHs in their FTE counts. 
The commenter stated that since CAHs 
may continue to incur the costs of 
training residents in an approved 
residency training program(s) and 
receive payment based on 101 percent 
of the reasonable costs for these training 
costs, hospitals that sponsor residency 
training programs may simply be 
invoicing CAHs for the cost of the 
residents’ salaries and fringe benefits 
while the residents are training at the 
CAHs or may otherwise be generally 
invoicing the CAHs for portions of the 
costs of the residency training programs. 
Those same hospitals, which sponsor 
the residency training programs, may 
then incorrectly represent themselves as 
having incurred the residents’ salaries 
and fringe benefits while the residents 
were training at the CAHs and include 
the residents training at the CAHs in 
their FTE resident counts for direct 
GME and IME payment purposes. The 
commenter stated that this potential 
situation would be a difficult one to 
uncover under normal auditing 
procedures and the proposed change in 
policy opens up a great risk of Medicare 
double funding residency training time. 
The commenter stated that another 
instance of duplication of payment 

would occur in the instance where the 
indirect costs incurred by the CAHs for 
the residency training time are paid to 
the CAHs at 101 percent of the 
reasonable costs and also be 
(conceptually) paid to the hospitals 
through the IME payments. The 
commenter stated that in addition, any 
direct costs incurred by the CAHs such 
as teaching physician time would be 
paid to the CAHs at 101 percent of the 
reasonable costs and would also then be 
(conceptually) paid to the hospitals 
through the direct GME payments. 

The commenter questioned why the 
current policy with respect to CAHs and 
nonproviders would be a concern for 
the large community of teaching 
hospitals presently in existence, many 
of which are already training at levels 
which are limited by their caps. The 
commenter stated they assume the 
current policy with respect to CAHs and 
nonproviders may be more of a concern 
for hospitals that either are or plan to 
train residents in new programs and 
may therefore be eligible to receive 
adjustments to the statutorily mandated 
caps. The commenter stated these 
hospitals’ FTE resident counts would be 
uncapped for direct GME and IME 
payment purposes during an allotted 
cap-building period in the initial years 
of the new medical residency training 
programs and would then be used to 
establish permanent cap adjustments for 
these hospitals. These hospitals, if 
allowed to include residents training at 
a CAHs in their FTE counts, could 
potentially utilize CAHs as participating 
sites for the new medical residency 
training programs and claim the 
residents training at the CAHs in their 
FTE counts until such time that these 
hospitals have established permanent 
cap adjustments. The commenter stated 
these hospitals would then be able to 
proprietarily and immediately use their 
caps to fund FTE residents training at 
sites other than those CAHs that had 
originally helped them to attain the very 
same permanent cap adjustments, or 
even to fund FTE residents training at 
their hospital sites in other established 
residency training programs. The 
commenter stated that once the 
hospitals’ potential for additional 
Medicare reimbursement has been 
limited by the statutorily mandated 
caps, these hospitals might then no 
longer be incentivized to provide 
resident training rotations at the CAHs. 
The training of residents in rural and 
underserved areas would again be 
reduced, contrary to the propagated 
intent of the changes made by section 
5504 of the Affordable Care Act. 

Response: We appreciate hearing the 
commenter’s concerns with respect to 
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the proposed policy. While the 
commenter is correct that CAHs are 
included in the definition of ‘‘provider 
of services’’ under section 1861(u) of the 
Act, we continue to believe, upon 
reexamination of the current statutory 
language, that the lack of a statutory 
definition of ‘‘nonprovider’’ as well as 
the consideration that a CAH is a facility 
primarily engaged in patient care 
consistent with the term ‘‘nonprovider 
setting that is primarily engaged in 
furnishing patient care’’ included at 
section 1886(h)(5)(K) of the Act, 
provides enough flexibility within the 
current statutory language to consider 
CAHs as nonproviders for purposes of 
direct GME and IME payments. 

Regarding the concern that hospitals 
may simply invoice CAHs for the cost 
of the residents’ salaries and fringe 
benefits or for portions of the costs of 
the residency training program, we note 
that just as with any FTEs training in a 
nonprovider setting, the hospital must 
show its MAC the location of the 
residents and that it actually paid the 
residents’ salaries and fringe benefits. 
That is, the hospital must clearly show 
it had the residents training at a CAH on 
its payroll or that it made payments to 
the CAH to cover the residents’ salaries 
and fringe benefits. 

In response to the concern of 
duplicative payments with respect to 
direct GME costs, if a CAH is including 
direct costs in the GME cost centers on 
its cost report, the MAC can ask which 
entity is claiming the FTE residents and 
which entity is incurring the salaries 
and fringe benefits. If the applicable 
nonprovider site requirements are not 
being met, the MAC would be able to 
disallow the FTE residents from the 
hospital. Regarding the concern of 
duplicative payments with respect to 
indirect costs, we understand that as a 
natural consequence of receiving 
payment based on reasonable costs 
under section 1861(v)(1)(A) of the Act, 
CAHs would be permitted to claim the 
indirect costs of residency training, 
regardless of whether or not another 
hospital claims the FTE residents for 
IME payment purposes. Nevertheless, in 
the event a hospital pays the salaries 
and fringe benefits of the FTE residents 
training in a nonprovider setting and 
meets all other applicable requirements, 
section 1886(d)(5)(B)(iv)(II) of the Act 
permits that hospital to receive IME 
payments for those FTE residents. 

In response to the concern that 
hospitals may use CAHs as training sites 
to establish their caps and then move 
the training from the CAH to their 
hospital or other hospitals, while in 
general cap slots are fungible such that 
FTE cap slots could be moved from a 

CAH to a hospital(s), the purpose of the 
policy finalized in this rule is to address 
stakeholders’ concerns that the previous 
policy regarding CAHs and nonprovider 
sites was negatively affecting residency 
training in rural areas. We would expect 
then, that the policy finalized in this 
rule would promote residency training 
at CAHs rather than promote scenarios 
where the CAH is acting as a temporary 
training site for cap-building purposes. 

Comment: While many commenters 
supported our proposed policy, the 
majority asked that CMS finalize a 
policy which expands upon our 
proposed policy in a number of ways. 
Commenters requested that CMS 
reconsider the effective date of the 
proposed policy, specifically that CMS 
finalize the proposed policy with an 
effective date retroactive to FY 2014. 
The commenters stated that those 
hospitals that partnered with CAHs in 
rural residency programs, which 
completed their cap-building period 
during the six intervening years since 
implementation of the 2014 IPPS final 
rule, are permanently and continually 
harmed by an effective date of October 
1, 2019. The commenters stated some 
hospitals have been harmed by CMS’ 
previous position since the hospitals 
could not claim FTEs for reimbursement 
(under the IPPS system) and the 
participating CAHs did not claim any 
direct educational costs. One 
commenter requested that CMS 
reconsider the effective date of its 
proposed policy because hospital 
residency programs, such as its internal 
medicine program, that were in their 
cap-building period during the six 
intervening years since implementation 
of the FY 2014 IPPS/LTCH PPS final 
rule are permanently affected by the 
historical exclusion of CAH rotations. 
The commenter stated that since these 
rotations were not allowed to be 
included in its initial counts in its cap- 
building period, adding the CAH 
rotations in later years without some 
sort of cap adjustment, will merely push 
the hospital over its cap. The 
commenter stated they hope CMS will 
provide this additional consideration for 
underserved rural areas which will 
enhance institutions’ ability to produce 
physicians who will practice in rural 
areas and serve underserved rural 
populations. 

Commenters expressed significant 
concerns over the permanent impact the 
current policy with respect to CAHs will 
have on hospitals that had or will have 
their caps set based on training 
residents in new programs during the 
period of October 1, 2013 through 
September 30, 2019. Many commenters 
requested that CMS allow a cap 

recalculation for those hospitals that 
partnered with CAHs and set their caps 
during this period and have cost reports 
that are still within the 3-year reopening 
period. The commenters stated this 
approach would not require any 
changes or resubmissions of cost 
reports. Rather, Medicare MACs would 
recalculate the cap to include time spent 
by residents in CAHs and help remedy 
harm caused by CMS’ previous policy. 
A commenter stated there are many 
teaching hospitals that are several years 
into, or at the end of, their cap-building 
period that have struggled to 
accommodate rotations to CAHs as a 
result of this restriction. Permitting 
these hospitals to count FTEs that 
would have otherwise been counted 
toward their cap under the proposed 
policy would allow for additional 
training in rural and underserved areas 
each year. Another commenter stated 
they were concerned that the CAH 
policy in effect for Medicare GME 
payment purposes during the period 
October 1, 2013, through October 1, 
2019, may have inappropriately set 
certain new teaching hospitals’ direct 
GME and IME caps too low. The 
commenter stated that CMS’ current 
methodology for the calculation of a 
new teaching hospital’s caps utilizes a 
5-year cap-building window as a 
representative time period during which 
a proper determination of the future 
steady state can be made. The regulatory 
text makes clear that the purpose is to 
ensure that the new teaching hospital 
does not receive credit for training 
occurring at another hospital. The 
commenter believes that CMS has ample 
authority to separate specific Medicare 
reimbursement determinations made 
during the period October 1, 2013, to 
September 30, 2019, from FTE resident 
cap determinations made applicable 
(and permanent) for portions of cost 
reporting periods beginning on or after 
July 1, 2020. The commenter 
recommended CMS permit MACs to 
consider rotations to a CAH during the 
period October 1, 2013, to October 1, 
2019, as training at a nonprovider 
setting solely for purpose of calculating 
a new teaching hospital’s permanent 
direct GME and IME caps. Such 
clarification would not result in any 
retroactive payment implications. The 
commenter stated as CMS’ preamble 
discussion makes clear, the status of 
CAHs as a hospital/provider/ 
nonprovider in the context of Medicare 
GME payment policy has been 
ambiguous at best. CMS has ample 
authority to address this issue for the 
betterment of those hospitals seeking to 
promote the practice of physicians in 
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rural areas. A commenter gave the 
example of how it first started training 
residents in a new internal medicine 
program and therefore is currently in its 
5-year cap building period. The 
commenter stated it strives to teach 
residents in community settings, to 
expose trainees to diverse settings of 
care, which includes a CAH within the 
commenter’s health system. The 
commenter stated it has struggled to 
permit residents to spend significant 
amounts of time at this CAH given the 
financial incentives created by CMS’ 
current policies. The commenter stated 
the proposed policy change is 
particularly helpful in the final year of 
its cap-building period allowing the 
hospital to establish resident rotations 
to the CAH that can be continued long 
after the Medicare GME cap-building 
period has closed. The commenter 
strongly encouraged CMS to provide 
additional flexibilities by allowing 
hospitals to count residency training 
time at CAHs during the entire 5-year 
cap building window, even for FTE time 
prior to October 1, 2019. Such an 
approach would recognize the hospitals 
need for space within its GME caps to 
accommodate resident training time and 
would support new teaching hospitals 
in continuing to send residents to CAHs 
in increasing numbers, all the while not 
requiring the reopening of prior year 
cost reports. 

Some commenters stated that while 
training time in CAHs during October 1, 
2013 through October 1, 2019 could not 
be counted by hospitals, in many cases 
CAHs did not claim any direct 
education costs during this time period 
either. The commenters requested CMS 
allow hospitals to claim CAH rotation 
time for unsettled cost reports (in the 
2013 to 2019 window) should they wish 
to and if the CAH agrees. This claiming 
of resident training time by the hospital, 
would be with the understanding that 
the CAH where the resident was 
training may also have its cost report(s) 
opened for the affected year(s), but 
solely for the purpose of assuring that 
the CAH did not claim allowable costs 
for these resident rotations. 

Response: We appreciate hearing the 
commenters’ concerns with respect to 
the proposed policy. As we noted in the 
proposed rule, in light of concerns 
expressed by stakeholders, we 
reexamined the statutory language 
associated with this policy, issues raised 
in prior rulemaking related to this 
policy, and the intent of the changes 
made by section 5504 of the Affordable 
Care Act. We determined there is 
enough flexibility within the current 
statutory language to consider a CAH a 
nonprovider setting for direct GME and 

IME payment purposes. However, the 
interpretation of CAHs as nonproviders 
presented in the proposed rule, does not 
invalidate our previous policy of not 
considering CAHs to be nonproviders 
for purposes of direct GME and IME 
payments established in the FY 2014 
IPPS/LTCH PPS final rule, applicable 
through September 30, 2019. We 
continue to believe that this policy and 
interpretation of the applicable law was 
and is a legally viable alternative 
reading of the statute. In considering the 
comments received, we note that none 
of the commenters’ recommendations 
provide policy alternatives which are 
purely prospective; but rather, all 
contain elements which are retroactive 
in nature. As we do not believe engaging 
in retroactive rulemaking is appropriate 
with respect to this policy, we are 
finalizing our policy as proposed. 
Specifically, effective with portions of 
cost reporting periods beginning 
October 1, 2019, a hospital may include 
FTE residents training at a CAH in its 
FTE count as long as it meets the 
nonprovider setting requirements 
currently included at 42 CFR 
412.105(f)(1)(ii)(E) and 413.78(g). 
Therefore, if a hospital is at some point 
in its 5-year cap-building period as of 
October 1, 2019, and as of that date is 
sending residents in a new program to 
train at a CAH, assuming the regulations 
governing nonprovider site training are 
met, the time spent by FTE residents 
training at the CAH on or after October 
1, 2019 will be included in the 
hospital’s FTE cap calculation. 
Alternatively, as we noted in the 
proposed rule, a CAH may decide to 
continue to incur the costs of training 
residents in an approved residency 
training program(s) and receive payment 
based on 101 percent of the reasonable 
costs for these training costs. In that 
situation no hospital can include the 
residents training at the CAH in its 
direct GME and IME FTE counts. 

Comment: We received public 
comments regarding GME issues that 
were outside of the scope of the 
proposals included in the FY 2020 
IPPS/LTCH PPS proposed rule. These 
comments requested that— 

• While the commenter appreciated 
the proposed change, the commenter 
stated it will not help the many teaching 
hospitals that have resident counts 
above their 1996 resident counts and 
still choose to rotate residents to CAHs 
and other sites. The commenter urged 
CMS to support bipartisan legislation, 
the Resident Physician Shortage 
Reduction Act of 2019 (S. 348/H.R. 
1763), which will provide moderate 
increases to these caps. 

• CMS support and advocate for other 
programs that address health care 
workforce shortages. The commenter 
stated the Conrad 30 J–1 Waiver 
Program was created to address 
physician shortages across the country 
and allows each state’s department of 
health to sponsor up to 30 international 
medical graduates each year for waiver 
of the 2-year home residency 
requirement if they serve in federally 
designated shortages areas. The 
commenter stated that although each 
state is eligible to sponsor up to 30 
medical graduates, some states do not 
fill their slots, which results in unused 
physician slots in some areas when 
there is a need for more slots in other 
areas. The commenter urged CMS to 
work with Congress and other 
applicable departments to seek ways to 
increase the number of slots for states 
that consistently fill their slots, or allow 
slots that are not used by some states to 
be distributed to other states that have 
greater need. 

• CMS release its findings with 
respect to section 5503 of the Affordable 
Care Act. The commenter referenced the 
requirement under section 5503 of the 
Affordable Care Act that a hospital, 
which is awarded slots, must use 75 
percent of the awarded slots for 
residency training in primary care and/ 
or general surgery. The commenter 
stated that while they believe that the 75 
percent threshold was intended to 
bolster the primary care and general 
surgery workforce as part of healthcare 
delivery for current and future Medicare 
beneficiaries, CMS has not provided 
information on the effects of this 
program, such as: The specialties of the 
training programs that lost unused slots; 
how many of the redistributed slots 
were filled; how many of the 
redistributed slots were awarded to 
primary care programs compared to how 
many were awarded to general surgery 
programs; whether general surgery 
experienced a net loss or net gain of 
residency slots; and how CMS 
monitored hospitals’ adoption of the 75 
percent threshold. The commenter 
stated that now that the 5-year 
redistribution period has ended, they 
strongly urge CMS to release its findings 
regarding awardee hospitals’ use of their 
section 5503 slots and the hospitals’ 
compliance with the terms and 
conditions of the program. The 
commenter stated they remain 
concerned with the lack of consistent, 
unbiased statistics on physician supply 
and demand and believe that CMS can 
provide more accurate and actionable 
workforce data based on the initial 
round of unused residency slot 
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redistribution. The commenter 
requested that in the interest of 
transparency and accountability, CMS 
make public a comprehensive 
description of the specialties from 
which the unused slots were drawn and 
subsequently redistributed; the number 
of slots designated as primary care 
versus general surgery under the 75 
percent threshold; how the Agency and 
its contractors tracked hospitals’ 
participation and enforced the 
program’s statutory and regulatory 
requirements; and, in the event that it 
was determined a hospital did not 
satisfy these requirements, how its 
awarded slots were redistributed to 
another hospital(s) in accordance with 
section 5503 of the Affordable Care Act. 

Response: Because we consider these 
public comments to be outside of the 
scope of the proposed rule, we are not 
addressing them in this final rule. 

3. Notice of Closure of Teaching 
Hospital and Opportunity To Apply for 
Available Slots 

a. Background 
Section 5506 of the Affordable Care 

Act (Pub. L. 111–148), as amended by 

the Health Care and Education 
Reconciliation Act of 2010 (Pub. L. 111– 
152) (collectively, the ‘‘Affordable Care 
Act’’), authorizes the Secretary to 
redistribute residency slots after a 
hospital that trained residents in an 
approved medical residency program 
closes. Specifically, section 5506 of the 
Affordable Care Act amended the Act by 
adding subsection (vi) to section 
1886(h)(4)(H) of the Act and modifying 
language at section 1886(d)(5)(B)(v) of 
the Act, to instruct the Secretary to 
establish a process to increase the FTE 
resident caps for other hospitals based 
upon the FTE resident caps in teaching 
hospitals that closed ‘‘on or after a date 
that is 2 years before the date of 
enactment’’ (that is, March 23, 2008). In 
the CY 2011 Outpatient Prospective 
Payment System (OPPS) final rule with 
comment period (75 FR 72212), we 
established regulations at 42 CFR 
413.79(o) and an application process for 
qualifying hospitals to apply to CMS to 
receive direct GME and IME FTE 
resident cap slots from the hospital that 
closed. We made certain modifications 
to those regulations in the FY 2013 
IPPS/LTCH PPS final rule (77 FR 

53434), and we made changes to the 
section 5506 application process in the 
FY 2015 IPPS/LTCH PPS final rule (79 
FR 50122 through 50134). The 
procedures we established apply both to 
teaching hospitals that closed on or after 
March 23, 2008, and on or before 
August 3, 2010, and to teaching 
hospitals that close after August 3, 2010. 

b. Notice of Closure of Providence 
Hospital Located in Washington, DC 
and the Application Process—Round 15 

CMS has learned of the closure of 
Providence Hospital, located in 
Washington, DC (CCN 090006). 
Accordingly, this notice serves to notify 
the public of the closure of this teaching 
hospital and initiate another round of 
the section 5506 application and 
selection process. This round will be the 
15th round (‘‘Round 15’’) of the 
application and selection process. The 
table below contains the identifying 
information and IME and direct GME 
FTE resident caps for the closed 
teaching hospital, which are part of the 
Round 15 application process under 
section 5506 of the Affordable Care Act. 

c. Application Process for Available 
Resident Slots 

The application period for hospitals 
to apply for slots under section 5506 of 
the Affordable Care Act is 90 days 
following notice to the public of a 
hospital closure (77 FR 53436). 
Therefore, hospitals that wish to apply 
for and receive slots from the FTE 
resident caps of closed Providence 
Hospital, located in Washington, DC, 
must submit applications (Section 5506 
Application Form posted on Direct 
Graduate Medical Education (DGME) 
website as noted at the end of this 
section) directly to the CMS Central 
Office no later than October 31, 2019. 
The mailing address for the CMS 
Central Office is included on the 
application form. Applications must be 
received by the CMS Central Office by 
the October 31, 2019 deadline date. It is 

not sufficient for applications to be 
postmarked by this date. 

After an applying hospital sends a 
hard copy of a section 5506 slot 
application to the CMS Central Office 
mailing address, the hospital is 
encouraged to notify the CMS Central 
Office of the mailed application by 
sending an email to: 
ACA5506application@cms.hhs.gov. In 
the email, the hospital should state: ‘‘On 
behalf of [insert hospital name and 
Medicare CCN#], I, [insert your name], 
am sending this email to notify CMS 
that I have mailed to CMS a hard copy 
of a section 5506 application under 
Round 15 due to the closure of 
Providence Hospital. If you have any 
questions, please contact me at [insert 
phone number] or [insert your email 
address].’’ An applying hospital should 
not attach an electronic copy of the 
application to the email. The email will 
only serve to notify the CMS Central 

Office to expect a hard copy application 
that is being mailed to the CMS Central 
Office. 

We have not established a deadline by 
when CMS will issue the final 
determinations to hospitals that receive 
slots under section 5506 of the 
Affordable Care Act. However, we 
review all applications received by the 
deadline and notify applicants of our 
determinations as soon as possible. 

We refer readers to the CMS Direct 
Graduate Medical Education (DGME) 
website at: https://www.cms.gov/ 
Medicare/Medicare-Fee-for-Service- 
Payment/AcuteInpatientPPS/ 
DGME.html to download a copy of the 
section 5506 application form (Section 
5506 Application Form) that hospitals 
must use to apply for slots under section 
5506 of the Affordable Care Act. 
Hospitals should also access this same 
website for a list of additional section 
5506 guidelines for the policy and 
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procedures for applying for slots, and 
the redistribution of the slots under 
sections 1886(h)(4)(H)(vi) and 
1886(d)(5)(B)(v) of the Act. 

K. Rural Community Hospital 
Demonstration Program 

1. Introduction 

The Rural Community Hospital 
Demonstration was originally 
authorized for a 5-year period by section 
410A of the Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (MMA) (Pub. L. 108–173), and 
extended for another 5-year period by 
sections 3123 and 10313 of the 
Affordable Care Act (Pub. L. 111–148). 
Subsequently, section 15003 of the 21st 
Century Cures Act (Pub. L. 114–255), 
enacted December 13, 2016, amended 
section 410A of Public Law 108–173 to 
require a 10-year extension period (in 
place of the 5-year extension required 
by the Affordable Care Act, as further 
discussed in this final rule). Section 
15003 also required that, no later than 
120 days after enactment of Public Law 
114–255, the Secretary had to issue a 
solicitation for applications to select 
additional hospitals to participate in the 
demonstration program for the second 5 
years of the 10-year extension period, so 
long as the maximum number of 30 
hospitals stipulated by Public Law 114– 
148 was not exceeded. In this final rule, 
we are providing a description of the 
provisions of section 15003 of Public 
Law 114–255, our final policies for 
implementation, and the finalized 
budget neutrality methodology for the 
extension period authorized by section 
15003 of Public Law 114–255. We are 
including a discussion of the budget 
neutrality methodology used in 
previous final rules for periods prior to 
the extension period, as well as for this 
upcoming fiscal year. In addition, we 
will provide an update on the 
reconciliation of actual and estimated 
costs of the demonstration for FYs 2014 
and 2015. 

2. Background 

Section 410A(a) of Public Law 108– 
173 required the Secretary to establish 
a demonstration program to test the 
feasibility and advisability of 
establishing rural community hospitals 
to furnish covered inpatient hospital 
services to Medicare beneficiaries. The 
demonstration pays rural community 
hospitals under a reasonable cost-based 
methodology for Medicare payment 
purposes for covered inpatient hospital 
services furnished to Medicare 
beneficiaries. A rural community 
hospital, as defined in section 

410A(f)(1) of Public Law 108–173, is a 
hospital that— 

• Is located in a rural area (as defined 
in section 1886(d)(2)(D) of the Act) or is 
treated as being located in a rural area 
under section 1886(d)(8)(E) of the Act; 

• Has fewer than 51 beds (excluding 
beds in a distinct part psychiatric or 
rehabilitation unit) as reported in its 
most recent cost report; 

• Provides 24-hour emergency care 
services; and 

• Is not designated or eligible for 
designation as a CAH under section 
1820 of the Act. 

Section 410A of Public Law 108–173 
required a 5-year period of performance. 
Subsequently, sections 3123 and 10313 
of Public Law 111–148 required the 
Secretary to conduct the demonstration 
program for an additional 5-year period, 
to begin on the date immediately 
following the last day of the initial 5- 
year period. Public Law 111–148 
required the Secretary to provide for the 
continued participation of rural 
community hospitals in the 
demonstration program during the 5- 
year extension period, in the case of a 
rural community hospital participating 
in the demonstration program as of the 
last day of the initial 5-year period, 
unless the hospital made an election to 
discontinue participation. In addition, 
Public Law 111–148 limited the number 
of hospitals participating to no more 
than 30. We refer readers to previous 
final rules for a summary of the 
selection and participation of these 
hospitals. Starting from December 2014 
and extending through December 2016, 
the 21 hospitals that were still 
participating in the demonstration 
ended their scheduled periods of 
performance on a rolling basis, 
respectively, according to the end dates 
of the hospitals’ cost report periods. 

3. Provisions of the 21st Century Cures 
Act (Pub. L. 114–255) and Finalized 
Policies for Implementation 

a. Statutory Provisions 

As stated earlier, section 15003 of 
Public Law 114–255 further amended 
section 410A of Public Law 108–173 to 
require the Secretary to conduct the 
Rural Community Hospital 
Demonstration for a 10-year extension 
period (in place of the 5-year extension 
period required by Pub. L. 111–148), 
beginning on the date immediately 
following the last day of the initial 5- 
year period under section 410A(a)(5) of 
Public Law 108–173. Thus, the 
Secretary is required to conduct the 
demonstration for an additional 5-year 
period. Specifically, section 15003 of 
Public Law 114–255 amended section 

410A(g)(4) of Public Law 108–173 to 
require that, for hospitals participating 
in the demonstration as of the last day 
of the initial 5-year period, the Secretary 
shall provide for continued 
participation of such rural community 
hospitals in the demonstration during 
the 10-year extension period, unless the 
hospital makes an election, in such form 
and manner as the Secretary may 
specify, to discontinue participation. 
Furthermore, section 15003 of Public 
Law 114–255 added subsection (g)(5) to 
section 410A of Public Law 108–173 to 
require that, during the second 5 years 
of the 10-year extension period, the 
Secretary shall apply the provisions of 
section 410A(g)(4) of Public Law 108– 
173 to rural community hospitals that 
are not described in subsection (g)(4) 
but that were participating in the 
demonstration as of December 30, 2014, 
in a similar manner as such provisions 
apply to hospitals described in 
subsection (g)(4). 

In addition, section 15003 of Public 
Law 114–255 amended section 410A of 
Public Law 108–173 to add paragraph 
(g)(6)(A) which requires that the 
Secretary issue a solicitation for 
applications no later than 120 days after 
enactment of paragraph (g)(6) to select 
additional rural community hospitals 
located in any State to participate in the 
demonstration program for the second 5 
years of the 10-year extension period, 
without exceeding the maximum 
number of hospitals (that is, 30) 
permitted under section 410A(g)(3) of 
Public Law 108–173 (as amended by 
Pub. L. 111–148). Section 410A(g)(6)(B) 
provides that, in determining which 
hospitals submitting an application 
pursuant to this solicitation are to be 
selected for participation in the 
demonstration, the Secretary must give 
priority to rural community hospitals 
located in one of the 20 States with the 
lowest population densities, as 
determined using the 2015 Statistical 
Abstract of the United States. The 
Secretary may also consider closures of 
hospitals located in rural areas in the 
State in which an applicant hospital is 
located during the 5-year period 
immediately preceding the date of 
enactment of Public Law 114–255 
(December 13, 2016), as well as the 
population density of the State in which 
the rural community hospital is located. 

(b) Terms of Participation for the 
Extension Period Authorized by Public 
Law 114–255 

In the FY 2018 IPPS/LTCH PPS final 
rule (82 FR 38280), we finalized our 
policy with regard to the effective date 
for the application of the reasonable 
cost-based payment methodology under 
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the demonstration for those previously 
participating hospitals choosing to 
participate in the second 5-year 
extension period. According to our 
finalized policy, each previously 
participating hospital began the second 
5 years of the 10-year extension period 
and payment for services provided 
under the cost-based payment 
methodology under section 410A of 
Public Law 108–173 (as amended by 
section 15003 of Pub. L. 114–255) on the 
date immediately after the period of 
performance ended under the first 5- 
year extension period. 

Seventeen of the 21 hospitals that 
completed their periods of participation 
under the extension period authorized 
by Public Law 111–148 elected to 
continue in the second 5-year extension 
period for the full second 5-year 
extension period. (Of the four hospitals 
that did not elect to continue 
participating, three hospitals converted 
to CAH status during the time period of 
the second 5-year extension period). 
Therefore, the 5-year period of 
performance for each of these hospitals 
started on dates beginning May 1, 2015 
and extending through January 1, 2017. 
On November 20, 2017, we announced 
that, as a result of the solicitation issued 
earlier in the year responding to the 
requirement in Public Law 114–255, 13 
additional hospitals were selected to 
participate in the demonstration in 
addition to these 17 hospitals 
continuing participation from the first 5- 
year extension period. (Hereafter, these 
two groups are referred to as ‘‘newly 
participating’’ and ‘‘previously 
participating’’ hospitals, respectively.) 
We announced that each of these newly 
participating hospitals would begin its 
5-year period of participation effective 
with the start of the first cost reporting 
period on or after October 1, 2017. One 
of the hospitals selected from the 
solicitation in 2017 withdrew from the 
demonstration program prior to 
beginning participation in the 
demonstration on July 1, 2018. In 
addition, one of the previously 
participating hospitals closed effective 
January 2019. Therefore, 28 hospitals 
are scheduled to participate in the 
demonstration in FY 2020. 

4. Budget Neutrality 

a. Statutory Budget Neutrality 
Requirement 

Section 410A(c)(2) of Public Law 108– 
173 requires that, in conducting the 
demonstration program under this 
section, the Secretary shall ensure that 
the aggregate payments made by the 
Secretary do not exceed the amount 
which the Secretary would have paid if 

the demonstration program under this 
section was not implemented. This 
requirement is commonly referred to as 
‘‘budget neutrality.’’ Generally, when 
we implement a demonstration program 
on a budget neutral basis, the 
demonstration program is budget 
neutral on its own terms; in other 
words, the aggregate payments to the 
participating hospitals do not exceed 
the amount that would be paid to those 
same hospitals in the absence of the 
demonstration program. Typically, this 
form of budget neutrality is viable 
when, by changing payments or aligning 
incentives to improve overall efficiency, 
or both, a demonstration program may 
reduce the use of some services or 
eliminate the need for others, resulting 
in reduced expenditures for the 
demonstration program’s participants. 
These reduced expenditures offset 
increased payments elsewhere under 
the demonstration program, thus 
ensuring that the demonstration 
program as a whole is budget neutral or 
yields savings. However, the small scale 
of this demonstration program, in 
conjunction with the payment 
methodology, made it extremely 
unlikely that this demonstration 
program could be held to budget 
neutrality under the methodology 
normally used to calculate it—that is, 
cost-based payments to participating 
small rural hospitals were likely to 
increase Medicare outlays without 
producing any offsetting reduction in 
Medicare expenditures elsewhere. In 
addition, a rural community hospital’s 
participation in this demonstration 
program would be unlikely to yield 
benefits to the participants if budget 
neutrality were to be implemented by 
reducing other payments for these same 
hospitals. Therefore, in the 12 IPPS final 
rules spanning the period from FY 2005 
through FY 2016, we adjusted the 
national inpatient PPS rates by an 
amount sufficient to account for the 
added costs of this demonstration 
program, thus applying budget 
neutrality across the payment system as 
a whole rather than merely across the 
participants in the demonstration 
program. (A different methodology was 
applied for FY 2017.) As we discussed 
in the FYs 2005 through 2017 IPPS/ 
LTCH PPS final rules (69 FR 49183; 70 
FR 47462; 71 FR 48100; 72 FR 47392; 
73 FR 48670; 74 FR 43922, 75 FR 50343, 
76 FR 51698, 77 FR 53449, 78 FR 50740, 
77 FR 50145; 80 FR 49585; and 81 FR 
57034, respectively), we believe that the 
language of the statutory budget 
neutrality requirements permits the 
agency to implement the budget 
neutrality provision in this manner. 

b. Methodology Used In Previous Final 
Rules for Periods Prior to the Extension 
Period Authorized by the 21st Century 
Cures Act (Pub. L. 114–255) 

We have generally incorporated two 
components into the budget neutrality 
offset amounts identified in the final 
IPPS rules in previous years. First, we 
have estimated the costs of the 
demonstration for the upcoming fiscal 
year, generally determined from 
historical, ‘‘as submitted’’ cost reports 
for the hospitals participating in that 
year. Update factors representing 
nationwide trends in cost and volume 
increases have been incorporated into 
these estimates, as specified in the 
methodology described in the final rule 
for each fiscal year. Second, as finalized 
cost reports became available, we 
determined the amount by which the 
actual costs of the demonstration for an 
earlier, given year, differed from the 
estimated costs for the demonstration 
set forth in the final IPPS rule for the 
corresponding fiscal year, and 
incorporated that amount into the 
budget neutrality offset amount for the 
upcoming fiscal year. If the actual costs 
for the demonstration for the earlier 
fiscal year exceeded the estimated costs 
of the demonstration identified in the 
final rule for that year, this difference 
was added to the estimated costs of the 
demonstration for the upcoming fiscal 
year when determining the budget 
neutrality adjustment for the upcoming 
fiscal year. Conversely, if the estimated 
costs of the demonstration set forth in 
the final rule for a prior fiscal year 
exceeded the actual costs of the 
demonstration for that year, this 
difference was subtracted from the 
estimated cost of the demonstration for 
the upcoming fiscal year when 
determining the budget neutrality 
adjustment for the upcoming fiscal year. 
(We note that we have calculated this 
difference for FYs 2005 through 2013 
between the actual costs of the 
demonstration as determined from 
finalized cost reports once available, 
and estimated costs of the 
demonstration as identified in the 
applicable IPPS final rules for these 
years). 

c. Budget Neutrality Methodology for 
the Extension Period Authorized by the 
21st Century Cures Act (Pub. L. 114– 
255) 

(1) General Approach 
We finalized our budget neutrality 

methodology for periods of participation 
under the second 5 years of the 10-year 
extension period in the FY 2018 IPPS/ 
LTCH PPS final rule (82 FR 38285 
through 38287). Similar to previous 
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years, we stated in this rule, as well as 
in the FY 2019 IPPS/LTCH PPS 
proposed and final rules (83 FR 20444 
and 41503, respectively) that we would 
incorporate an estimate of the costs of 
the demonstration, generally 
determined from historical, ‘‘as 
submitted’’ cost reports for the 
participating hospitals and appropriate 
update factors, into a budget neutrality 
offset amount to be applied to the 
national IPPS rates for the upcoming 
fiscal year. In addition, we stated that 
we would continue to apply our general 
policy from previous years of including, 
as a second component to the budget 
neutrality offset amount, the amount by 
which the actual costs of the 
demonstration for an earlier, given year 
(as determined from finalized cost 
reports when available) differed from 
the estimated costs for the 
demonstration set forth in the final IPPS 
rule for the corresponding fiscal year. 

In the FY 2018 IPPS/LTCH PPS final 
rule and FY 2019 IPPS/LTCH PPS 
proposed and final rules, we described 
several distinct components to the 
budget neutrality offset amount for the 
specific fiscal years of the extension 
period authorized by Public Law 114– 
255. 

• We include a component to our 
overall methodology similar to previous 
years, according to which an estimate of 
the costs of the demonstration for both 
previously and newly participating 
hospitals for the upcoming fiscal year is 
incorporated into a budget neutrality 
offset amount to be applied to the 
national IPPS rates for the upcoming 
fiscal year. In the FY 2019 IPPS final 
rule (83 FR 41506), we included such an 
estimate of the costs of the 
demonstration for each of FYs 2018 and 
2019 into the budget neutrality offset 
amount for FY 2019. In the FY 2020 
IPPS proposed rule, we included an 
estimate of the costs of the 
demonstration for FY 2020 for 29 
hospitals. 

• Similar to previous years, we 
continue to implement the policy of 
determining the difference between the 
actual costs of the demonstration as 
determined from finalized cost reports 
for a given fiscal year and the estimated 
costs indicated in the corresponding 
year’s final rule, and including that 
difference as a positive or negative 
adjustment in the upcoming year’s final 
rule. (For each previously participating 
hospital that has decided to participate 
in the second 5 years of the 10-year 
extension period, the cost-based 
payment methodology under the 
demonstration began on the date 
immediately following the end date of 
its period of performance for the first 5- 

year extension period. In addition, for 
previously participating hospitals that 
converted to CAH status during the time 
period of the second 5-year extension 
period, the demonstration payment 
methodology was applied to the date 
following the end date of its period of 
performance for the first extension 
period to the date of conversion). 
Therefore, for cost reporting periods 
starting in FYs 2015, 2016, and 2017, we 
will use available finalized cost reports 
that detail the actual costs of the 
demonstration for each of these fiscal 
years and incorporate these amounts 
into the budget neutrality calculation. 

In the proposed rule, we identified 
the amount of the difference between 
actual and estimated costs based on 
finalized cost reports for FY 2014; and, 
in addition, we proposed that if 
finalized cost reports were available we 
would include the amount for FY 2015 
in the budget neutrality offset 
adjustment to be applied to the national 
IPPS rates for FY 2020. In future IPPS 
rules, we will continue this 
reconciliation, calculating the difference 
between actual and estimated costs for 
the remaining years of the first 
extension period and, as previously 
described, the additional years of the 
demonstration under the second 
extension period, applying this 
difference to the budget neutrality offset 
adjustments identified in future years’ 
final rules. 

(2) Methodology for Estimating 
Demonstration Costs for FY 2020 

We are using a methodology similar to 
previous years, according to which an 
estimate of the costs of the 
demonstration for the upcoming fiscal 
year is incorporated into a budget 
neutrality offset amount to be applied to 
the national IPPS rates for the upcoming 
fiscal year, that is, FY 2020. (In the 
proposed rule, we conducted this 
estimate on the basis of 29 participating 
hospitals; with one closing earlier this 
year, in this final rule we are limiting 
this estimate to the 28 currently 
participating hospitals.) The 
methodology for calculating this amount 
for FY 2020 proceeds according to the 
following steps: 

Step 1: For each of the 28 
participating hospitals, we identify the 
reasonable cost amount calculated 
under the reasonable cost-based 
methodology for covered inpatient 
hospital services, including swing beds, 
as indicated on the ‘‘as submitted’’ cost 
report for the most recent cost reporting 
period available. For each of these 
hospitals, these ‘‘as submitted’’ cost 
reports are those with cost report period 
end dates in CY 2017. We note that, for 

3 of these hospitals, the 5-year 
participation authorized by Public Law 
114–255 will end prior to the end of FY 
2020. Therefore, consistent with 
previous practice, we prorate the cost 
amounts for these hospitals by the 
fraction of total months in the 
demonstration period of participation 
that fall within FY 2020 out of the total 
of 12 months in the fiscal year. For 
example, for a hospital whose period of 
performance ends June 30, 2020, this 
prorating factor is 0.75. We sum these 
hospital-specific amounts to arrive at a 
total general amount representing the 
costs for covered inpatient hospital 
services, including swing beds, across 
the 28 participating hospitals. 

Then, we multiply this amount by the 
FYs 2018, 2019, and 2020 IPPS market 
basket percentage increases, which are 
formulated by the CMS Office of the 
Actuary. (We are using the finalized 
market basket percentage increase for 
FY 2020, which can be found at section 
IV.B of the preamble to this final rule). 
The result for the 28 participating 
hospitals is the general estimated 
reasonable cost amount for covered 
inpatient hospital services for FY 2020. 

Consistent with our methods in 
previous years for formulating this 
estimate, we are applying the IPPS 
market basket percentage increases for 
FYs 2018 through 2020 to the applicable 
estimated reasonable cost amount 
(previously described) in order to model 
the estimated FY 2020 reasonable cost 
amount under the demonstration. We 
believe that the IPPS market basket 
percentage increases appropriately 
indicate the trend of increase in 
inpatient hospital operating costs under 
the reasonable cost methodology for the 
years involved. 

Step 2: For each of the participating 
hospitals, we identify the estimated 
amount that would otherwise be paid in 
FY 2020 under applicable Medicare 
payment methodologies for covered 
inpatient hospital services, including 
swing beds (as indicated on the same set 
of ‘‘as submitted’’ cost reports as in Step 
1), if the demonstration were not 
implemented. (Also, similar to step 1, 
we are prorating the amounts for 
hospitals whose period of participation 
ends prior to the end of FY 2020 by the 
fraction of total months in the 
demonstration period of participation 
for the hospital that fall within FY 2020 
out of the total of 12 months in the fiscal 
year). We sum these hospital-specific 
amounts, and, in turn, multiply this 
sum by the FYs 2018, 2019 and 2020 
IPPS applicable percentage increases. 
(Again, for FY 2020, we are using the 
finalized applicable percentage increase, 
per section IV.B of this final rule). This 
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